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CHAPTER ONE: HIRING IN PUBLIC SCHOOLS
Prior to hiring any school employee, school districts should use the following checklist to
ensure that the hiring process is conducted fairly and in accordance with state and
federal law. This checklist is meant to serve as a general overview of the hiring process.
Chapters 2-4 provide more specific information on hiring for each classification of school
employee.

A. STEP ONE: DEVELOP JOB DESCRIPTIONS

1. IDENTIFY ESSENTIAL JOB FUNCTIONS
Several federal laws and North Dakota Human Rights Act (NDCC Ch. 14-02.4)
prohibit discrimination based on protected classes, making screening based on
objective criteria like essential job functions critical.
Definition: The basic definition of essential functions under ADA is as follows:
“Those functions that the individual who holds the position must be able to
perform unaided or with the assistance of a reasonable accommodation.” For a
more detailed definition of essential job functions, see the Americans with
Disabilities Act regulations.
The U.S. Department of Labor recommends considering the following when
determining essential job functions:
• Whether the reason the position exists is to perform that function
• The number of other employees available to perform the function or among
whom the performance of the function can be distributed
• The degree of expertise or skill required to perform the function
• The actual work experience of present or past employees in the job
• The time spent performing a function
• The consequences of not requiring that an employee perform a function
• The terms of the negotiated agreement
Fargo Public Schools has a comprehensive set of job descriptions, each
containing a list of essential job functions and required qualifications.
2. SPECIFY REQUIRED QUALIFICATIONS
Qualifications include skills, years of experience, and education. It is imperative
that job descriptions contain a list of qualifications because this serves as a fair
and uniform way of screening candidates, and Veterans’ Preference applies to
qualified applicants except teachers and superintendents. Applicants claiming
such preference must produce verification of veteran status as specified
by NDCC 37-19.1-02 (1).
Recommendations:
• Start with high qualification requirements.
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•

Determine whether or not to use a competitive personnel system.
o If not using a competitive personnel system, employers may investigate
applicants’ qualifications by means of interviews, background checks,
and/or skills testing (NDCC 37-19.1-02). North Dakota Job Service offers
skills testing services for employers.
o If using a competitive personnel system, all qualified applicants (as
determined by the employer based on education, experience, and
physical/mental ability) are subject to testing under it. NDCC 37-19.1-01
defines competitive personnel system as “a system that rates applicants
for a position using an objective set of skills, knowledge, abilities,
behaviors, or other characteristics required for the position.” After qualified
applicants have undergone testing through the competitive personnel
system, an employer may further investigate the qualifications of those
deemed eligible for employment through interviews, background checks,
and/or skills testing.
More information on Veterans Preference can be found
at: http://www.nd.gov/veterans/benefits/veterans-preference-state
If not selecting a veteran for employment, public employers are required to
send the veteran notice. Sample notices are provided.

3. LIST JOB EXPECTATIONS
Job expectations are goals and outcomes an employee is expected to
achieve/produce and may include a number of areas such as quantity and quality
of work performed, dependability, work relationships, policy compliance, and
other abilities (e.g., operate equipment, communicate effectively). This section of
the job description may also list the employee’s supervisor and evaluation
protocols. This section is important because it serves as a basis for evaluation of
job performance.
4. INCLUDE A CATCH-ALL STATEMENT
Including a statement such as “perform other reasonable duties as assigned”
allows an employer flexibility to direct an employee to carry out functions that an
employer may not have thought of when developing the job description, that only
need to be carried out on an occasional basis, or that result from changes in the
work environment. Schools must never violate the terms of the negotiated
agreement when asking teachers to perform functions under the catch-all
provision in the job description.

B. STEP TWO: DEVELOP APPLICATION FORMS

1. ELIMINATE UNLAWFUL & IRRELEVANT QUESTIONS
See the North Dakota Department of Labor’s Employment Applications &
Interviews Brochure.
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Reason: If you obtain information about race, color, religion, sex, national origin,
age, marital status, disabilities (physical or mental), or other classes protected by
law, you may be vulnerable to charges of discriminatory hiring practice simply
because you had access to that information.
2. OBTAIN QUALIFICATIONS INFORMATION
Reason one: An applicant must meet lawful, job-related minimal qualifications
before claiming:
• Veterans’ Preference if hiring a classified employee or school administrator
other than the superintendent (NOTE: Applicants claiming such preference
must produce verification of veteran status as specified by NDCC 37-19.1-02
(1).) or
•

Right to reasonable accommodations.
(NOTE: ADA regulations define “accommodations” as follows:
“In general, an accommodation is any change in the work environment or in
the way things are customarily done that enables an individual with a
disability to enjoy equal employment opportunities." Click here for more on
reasonable accommodations.)

Reason two: Valid eligibility criteria is a key to the screening process if not all
candidates are to be interviewed.
3. INCLUDE LANGUAGE ON VETERANS’ PREFERENCE
North Dakota Job Service has created a sample application form, which contains
sample language on Veterans’ Preference if hiring classified staff or an
administrator other than superintendent. The form can be accessed by clicking
here.
4. INCLUDE SECTION ON CRIMINAL CONVICTIONS AND CRIMINAL HISTORY
RECORD CHECK CONSENT FORM
The application should ask if the applicant has been convicted of any crimes. It
should not ask questions about arrests. Arrests do not always result in
convictions, and there is a presumption of innocence until an individual is
convicted. For more information on conviction and arrest records, click here.
Included with the application should be a criminal history record check consent
form. State law mandates that schools conduct criminal history records checks
on school employees and service providers who have unsupervised contact with
students. See NDCC 15.1-06-06(1f) and NDCC 12-60-24(y). Criminal history
records are different than background check records. For more information see
the ND Attorney General’s website. If an employer intends to conduct a both a
criminal history record and background check, the application should contain
releases for both types of screenings.
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5. INCLUDE AGREEMENT TO PRE-EMPLOYMENT DRUG TESTING FOR
SAFETY SENSITIVE EMPLOYEES
Safety-sensitive positions are those in which a momentary lapse in the discharge
of duties poses a safety threat with potentially severe consequences. School
vehicle drivers as described in NDCC 15.1-07-20 should be defined as safety
sensitive employees in school district policy. School vehicle drivers operating
vehicles that required a commercial driver’s license must undergo preemployment drug testing, and NDSBA recommends that all other school vehicle
drivers also undergo this screening.
Consent is required before conducting pre-employment drug and alcohol tests,
and such a consent provision may be included on the job application.
For non-transportation safety sensitive positions, consult your attorney before
requiring pre-employment drug testing.
6. INCLUDE NONDISCRIMINATION NOTICE
The U.S. Office of Civil Rights (OCR) advises that public schools are “are
required to include a statement of nondiscriminatory policy in any bulletins,
announcements, publications, catalogs, [and] application forms . . . that are made
available to participants, students, applicants, or employees.”
OCR has approved the following sample notice:
The [District name] does not discriminate on the basis of race, color, national
origin, sex, disability, or age in its programs and activities and provides equal
access to the Boy Scouts and other designated youth groups. The following
person has been designated to handle inquiries regarding the non-discrimination
policies: [Name, address, phone number]. For further information on notice of
non-discrimination, visit:
http://wdcrobcolp01.ed.gov/CFAPPS/OCR/contactus.cfm for the address and
phone number of the office that serves your area, or call 1-800-421-3481.

C. STEP THREE: DEVELOP INTERVIEW QUESTIONS

1. REVIEW THE JOB DESCRIPTION
The same types of questions that are impermissible on job application forms are
generally also improper during a job interview. North Dakota Department of
Labor interview guidelines are intended to identify “permissible” and “suspect”
inquiries that could occur during the interview process. See the North Dakota
Department of Labor’s Employment Applications & Interviews Brochure.
2. EXCLUDE DISABILITY-RELATED QUESTIONS
The U.S. Department of Labor advises that “it is unlawful to ask an applicant
whether she is disabled or about the nature or severity of a disability, or to
require the applicant to take a medical examination before making a job offer.
You can ask an applicant questions about ability to perform job-related functions,
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as long as the questions are not phrased in terms of a disability. You can also
ask an applicant to describe or to demonstrate how, with or without reasonable
accommodation, the applicant will perform job-related functions. After a job offer
is made and prior to the commencement of employment duties, you may require
that an applicant take a medical examination if everyone who will be working in
the job category must also take the examination.”
3. DO NOT COMMIT PREMATURELY
Promises should not be made during the interview process, especially if the
interviewer does not have hiring authority (see Chapters 2, 3, and 4 for more
information on hiring authority).
4. DOCUMENT EACH INTERVIEW
Reason: Notes provide excellent evidence to respond to charges of
discriminatory hiring and need to be retained. Interview notes should be retained
for at least 300 days—the time limit for filing a discrimination complaint with the
North Dakota Department of Labor.
North Dakota’s Human Resource
additional helpful interview guidelines.

Management

Services

has

developed

D. STEP FOUR: CREATE JOB ADVERTISEMENTS

1. INCLUDE INFORMATION ABOUT ESSENTIAL JOB FUNCTIONS
EEOC advises: “It is advisable that job announcements, advertisements, and
other recruitment notices include information on the essential functions of the job.
Specific information about essential functions will attract applicants, including
individuals with disabilities, who have appropriate qualifications.”
2. COMPLY WITH EQUAL OPPORTUNITY EMPLOYER REQUIREMENTS
The U.S. Office of Civil Rights (OCR) advises that public schools are “are
required to include a statement of nondiscriminatory policy in any bulletins,
announcements, publications, catalogs, [and] application forms . . . that are made
available to participants, students, applicants, or employees.” A sample notice is
included above.
3. NOTIFY APPLICANTS OF VETERAN’S PREFERENCE OR VETERAN’S
PREFERENCE EXEMPTION
The North Dakota Department of Veterans’ Affairs has advised employers that:
“Applications or other forms used to invite applicants to apply for public
employment should be explicit about the availability of the preference, the
evidence required to qualify for the preference, and the time within which
evidence must be supplied.” NDCC 37.1-19.-02 (4) requires advertisements for
positions exempt from Veterans’ Preference (e.g., teachers and school
superintendents) contain notice of this exemption.
4. INCLUDE A CLOSING DATE
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5. OPTIONAL NOTICE OF INDIAN PREFERENCE
Employers located on or near an Indian reservation may give preference to “an
Indian living on or near a reservation” if this preference is publically announced.
See EEOC Notice 915.027for more details.

E. STEP FIVE: DEVELOP SCREENING PROCEDURES

1. CRIMINAL HISTORY RECORDS
State law mandates that schools conduct criminal history records checks on
school employees and service providers who have unsupervised contact with
students. See NDCC 15.1-06-06(1f) and NDCC 12-60-24(y). The North Dakota
Attorney General has developed guidance to assist public employers with
conducting criminal history checks.
See www.ag.state.nd.us/BCI/CHR/CHR.html.
Public employers must comply with federal regulations when conducting criminal
history record checks. See 28 C.F.R. 50.12 and Sample Adverse Information
Form. (NOTE: This form was created for banking positions and will need minor
modification.) Public employers should comply with EEOC guidance when
determining an employee’s suitability based on a criminal history record. For
details, see www.eeoc.gov/policy/docs/convict1.html.
2. SEX OFFENDER DATABASES
Because state law prohibits sex offenders on school property and because of the
need to protect students, school districts should always check sex offender
databases when screening new hires. Databases should be checked in each
state where the applicant lived. The North Dakota sex offender database can
be accessed here, and more information is available on state sex offender laws
by clicking here.
3. CREDIT CHECKS
Permissible if done in accordance with the following federal
requirements: http://business.ftc.gov/documents/bus08-using-consumer-reportswhat-employers-need-know. We recommend only conducting such checks if the
position will allow access to school district funds.
4. DRUG TESTING
School vehicle drivers operating vehicles that required a commercial driver’s
license must undergo pre-employment drug testing, and NDSBA recommends
that all other school vehicle drivers as defined in NDCC 15.1-07-20 also undergo
this screening.
Consent is required before conducting pre-employment drug and alcohol tests,
and such a consent provision may be included on the job application.
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For non-transportation safety sensitive positions, consult your attorney before
requiring pre-employment drug testing.
5. MEDICAL EXAMS
The Equal Employment Opportunity Commission has issued the following
guidance on pre-employment medical exams: “A ‘medical examination’ is a
procedure or test that seeks information about an individual’s physical or mental
impairments or health. At the pre-offer stage, an employer cannot require
examinations that seek information about physical or mental impairments or
health.”
An employer can, however, require an applicant to undergo forms of preemployment testing that are not medical examinations, such as physical and
agility tests. See EEOC Notice 915.002 for more details.
(NOTE: An employer can require medical examinations after a job offer has been
made so long as the employer complies with ADA requirements, EEOC Notice
915.002, and NDCC 34-01-15.)
6. SKILLS TESTING
May be necessary to determine if an applicant qualifies for a position, especially
if Veterans’ Preference applies, and the employer has opted not to use a
competitive personnel system. North Dakota Job Service offers a wide range of
skills testing services for employers.

F. STEP SIX: DEVELOP JOB REFERENCE PROCEDURES

1. REQUEST A COPY OF THE APPLICANTS’ PERSONNEL RECORD
If the applicant was formerly employed by a public employer in North Dakota
(e.g., another school district), his/her personnel file is an open record. This record
can provide a wealth of information about job performance and therefore serve
as an excellent screening tool. If requesting the personnel record from another
North Dakota public entity, we recommend requesting that information about use
of sick leave be expunged from the record and reminding the sending entity that
medical records contained in the file are confidential and should not be released.
Access to such information may cause the hiring employer to eliminate a
candidate based on a discriminatory reason.
2. CONFIRM APPLICANT-PROVIDED REFERENCES;
3. BE AWARE OF IMMUNITY FOR REFERENCE PROVIDERS
North Dakota law grants immunity from civil lawsuits to employers who provide
truthful employment references. See NDCC 34-02-18 below. To avoid having to
defend this immunity status in court, NDSBA advises schools to only provide the
dates of employment when asked to provide a reference.
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34-02-18. Immunity for providing employment reference.
1. An employer, or an employer's agent, who truthfully discloses date of
employment, pay level, job description and duties, and wage history about a
current or former employee to a prospective employer of the employee is
immune from civil liability for the disclosure and the consequences of the
disclosure of that information.
2. An employer, or an employer's agent, who discloses information about a
current or former employee's job performance to a prospective employer of
the employee is presumed to be acting in good faith. Unless lack of good faith
is shown, the employer or employer's agent is immune from civil liability for
the disclosure and the consequences of providing that information. The
presumption of good faith may be rebutted by a preponderance of the
evidence that the information disclosed was:
a. Knowingly false;
b. Disclosed with reckless disregard for the truth;
c. Deliberately misleading; or
d. Rendered with malicious purpose.
3. The immunity provided by subsection 2 does not apply if the information
provided is in violation of a nondisclosure agreement or was otherwise
confidential according to applicable law.
NOTE: Federal law prohibits an employer from giving a negative or false
employment reference (or refusing to give a reference) because of a person's race,
color, national origin, sex, religion, age, or disability.
4. CONTACT COMMUNITY MEMBERS IN CITY OF FORMER EMPLOYMENT
Reasons:

•
•

It is much easier to not hire an undesirable applicant than to terminate a badhire.
Negligent hiring could result in employer liability for wrongful (even
intentional) acts of an employee.

G. STEP SEVEN: ENSURE HIRING DECISION COMPLIES WITH LAW
AND POLICY

1. CONSIDER WHO HAS FINAL HIRING AUTHORITY
• When hiring teachers, administrators, and any other contracted staff, the
school board must approve the hiring decision.
• When hiring classified staff, hiring authority belongs to the school board
unless delegated by policy to administration.
2. CHILD LABOR CONSIDERATIONS
• Age and Work Limitations
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Federal child labor laws prohibit certain types of employment for anyone
under 18 years of age. More information on these restrictions is contained in
the North Dakota Department of Labor Brochure entitled Youth Employment
in North Dakota.
Fourteen and fifteen-year-olds may work restricted hours including no more
than three hours on a school day or eighteen hours in a school week and no
more than eight hours on a non-school day or forty hours in a non-school
week. The North Dakota Department of Labor brochure contains a list of
restricted occupations for this age group. A certificate is required from the ND
Department of Labor to employ these youths. It is called an Employment and
Age Certificate.
•

Child Labor Laws
Generally, the child labor laws for North Dakota are contained in NDCC
Chapter 34-07. Federal laws related to child labor are found in the Fair Labor
Standards Act (www.dol.gov/dol/topic/youthlabor/index.htm)

H. STEP EIGHT: NEW HIRE REPORTS

1. CHILD SUPPORT ENFORCEMENT
All employers must report all newly-hired employees no later than 20 days after
the employee's first day of work. This includes full time, part time, and temporary
employees, both adults and minors (NDCC 34-15-03). Failure to report may
result in civil penalties (NDCC 34-15-05). Visit the North Dakota Department of
Human Services to learn about reporting options. Law requires employer with 24
or more employees to submit these reports electronically unless the employer
applies and receives a waiver from the North Dakota Child Support Enforcement
Division.
2. INTERNAL REVENUE SERVICE (IRS)
Requires employers to:
a. Verify a new employee’s eligibility to work in the U.S.
b. Obtain a new employee’s social security number.
c. Complete a withholding form (W-4).
For more information and access to IRS forms
visit: www.irs.gov/businesses/small/article/0,,id=98164,00.html
3. E-VERIFY
Employers may voluntarily participate in this federal program, which screens
applicants based on information contained on the I-9 to determine their eligibility
for employment in the U.S. Some employers who are federal contractors may be
required to participate in this program. More information about this program can
be accessed by clicking here.
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CHAPTER TWO: CLASSIFIED STAFF
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CHAPTER TWO: CLASSIFIED STAFF
A. DEFINITIONS

1. CLASSIFIED SCHOOL EMPLOYEE
Also called an ancillary employee, an employee who is hired to work in a position
that does not require licensure from the Educational Standards and Practices
Board or an administrative credential from the Department of Public Instruction.
Classified employees should not be covered by the negotiated agreement and
should not be issued contracts. Examples include janitors, cooks, bus drivers,
and secretaries.
2. CONTRACT
A legally enforceable agreement that contains a duration clause. It can be written
or verbal.

C. HIRING

1. AUTHORITY TO HIRE—WHO HAS IT?
The school board unless delegated through policy to a school administrator.
See North Dakota Attorney General Opinion 2002-L-71.
2. HIRING SCREENING PROCEDURES
Schools should follow all applicable guidance contained in the hiring checklist
(Chapter 1) when hiring classified employees.
3. HIRING PRECAUTIONS: PRESERVING AT-WILL STATUS
Classified staff are generally at-will employees. The simple rule of “at-will”
employment is that the employee may leave employment at any time, and
likewise, the employer may terminate that employment at any time, with or
without cause. However, it is the exceptions to “the rule” that create problems.
When an employer and employee enter into a contract (written or verbal) that
specifies a duration of employment, the employer’s right to terminate the contract
for any reason, or no reason at all, is extinguished. Absent good cause, the
employer may be liable for breach of contract damages for not honoring the full
term of the contract. Contracts are created in a variety of ways. Below are
common examples.
a. Verbal promises: A supervisor’s promise of continued employment, if proven
to have been made and relied upon by the employee, may create an
exception to the at-will doctrine (i.e., a contract). Promises made during an
interview may have the same effect (e.g., an offer of employment for the
entire school year).
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b. Employee handbook promises: Expressed or implied promises contained in
employee handbooks or manuals may create a duration of employment that
negates the employment at-will status. For that reason, a disclaimer should
be prominently displayed in all employee handbooks or manuals, such as:
DISCLAIMER
Classified employees and the School District are engaged in an at-will
employment relationship. Either party is free to terminate the
relationship at any time, with or without reason or notice. The School
District is not bound by any oral promises concerning a classified
employee’s length of employment.
This handbook serves as a guideline for classified employees. It shall
not be construed to form a contract of employment between the School
District and its classified employees. The School District reserves the
unilateral right to change the handbook at any time.
NOTE: A North Dakota Supreme Court decision has established that a
handbook disclaimer may not be enough to preserve an employee’s at-will
status. As a result, the North Dakota Employment Law Letter recommends
that employers comply with the following guidance when drafting handbooks:
• Include language that the employee is employed at will and that
employment can be terminated at any time by either party
• Avoid limiting grounds of termination and creating promises to only
terminate for cause (e.g., a classified employee shall only be terminated
for violating school policy)
• Avoid policies that mandate progressive discipline (e.g., first offense
results in a warning, second offense results in a letter of reprimand, etc.)
• Avoid language such as “shall” or “will” in termination and disciplinary
policies. Use words such as “may,” instead (e.g., “employees may be
subject to the following for violations of this policy: a formal reprimand,
suspension, or termination of employment”)
• Have legal counsel review your employee handbook
4. TIMELY ACCEPTANCE OF JOB OFFER
A classified employee must accept a job offer before the offer of employment is
revoked or expires. The offer should state a deadline for acceptance.

D. SALARY & BENEFITS

1. CAUTION: BENEFIT DISCRIMINATION
Benefit discrimination occurs where an individual has been denied benefits—or
has received lower benefits—because of his/her age, disability, race, color, sex,
national origin, or religion, or motivated by retaliation. Benefits covered include
life insurance benefits, health insurance benefits, long-term or short-term
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disability benefits, disability retirement benefits, severance benefits, service
retirement benefits, and early retirement incentives.
Under Title VII, an employer may never base benefit decisions on race, color,
sex, national origin, or religion. An employer is also prohibited from excluding
pregnancy, childbirth, or related medical conditions from its benefit plans or from
singling out those conditions for different treatment. Complete guidance on
avoiding benefits discrimination can be found at:
www.eeoc.gov/policy/docs/benefits.html#I.Overview
2. MINIMUM WAGES
Both the federal government and the State of North Dakota establish minimum
wages and require the posting of those wages in the workplace.
a.
Federal poster
b.
State poster
For additional guidance on minimum wage, see North Dakota Department of
Labor Wage and Hour Brochure.
3. OVERTIME
a. General rule: An employee employed for a seven-day period (work week)
longer than 40 hours must be paid in accordance with the state formula for
calculating overtime (see below) for all hours in excess of 40. This rule
applies even if an employee works unauthorized overtime (see Suffer or
Permit Test below).
b. Exempt v. nonexempt employees: Generally, teachers and administrators are
exempt, while classified staff are nonexempt employees, meaning that
classified staff generally qualify for overtime pay when they work over 40
hours in work week. North Dakota law and the federal Fair Labor Standards
Act define when an employee is exempt from overtime. ND Administrative
Code 46-02-07 (4) contains a list of exempt employees.
If an employee is working in both an exempt (e.g., head coaching position)
and nonexempt position (e.g., school janitor), a school district must consider
the employee’s primary duty to determine if the employee is exempt or
nonexempt, which is highly contingent on the amount of time spent in each
position. If a full-time janitor also coaches, he would be considered a
nonexempt employee and entitled to overtime for all hours worked (including
coach hours). For more information on this matter see a 2005 U.S.
Department of Labor (DOL) Opinion.
Districts should also use caution about the types of duties that classified
employees perform as “volunteers” (see FLSA Advisory Letter from July 14,
2004) and should be aware that “employees working more than one job under
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the control of the same employer must have all hours worked counted toward
overtime” (ND Administrative Rule 46-02-07 section 4).
c. Burden of proof: The employer has the burden of establishing that a valid
exemption to the overtime rule exists. Amount or manner of payment (hourly
or salary) is not sufficient proof. In other words, a classified employee that is
salaried is not necessarily exempt from overtime pay. The employee must
hold a position that meets the statutory requirements to be exempt by
law.
d. Calculating overtime: Overtime formulas are available to determine hourly
rates for employees paid principally from commission and for those
performing two jobs for the same employer. See ND Administrative Code 4603.
e. Suffer or permit test:
• Myth: If you “prohibit overtime,” then you don’t have to pay it, even if the
employee puts in the time.
•

Fact: If the employer “suffers or permits” the employee to work beyond 40
hours per work week, generally such hours worked must be used in the
overtime calculation. According to the U.S. Department of Labor, “suffer or
permit to work means that if an employer requires or allows employees to
work, the time spent is generally hours worked.”

•

Solutions: Your district should develop a policy that prohibits unapproved
overtime and contains disciplinary consequences up to and including
termination of employment for violators. This policy should be
disseminated to classified staff and displayed in areas containing other
notices and postings for classified staff to view. Supervisors that fail to
enforce this policy should also be subject to disciplinary consequences.

•

Accurate records of hours worked by non-exempt employees are required
by law (ND Administrative Rule 46-02-07-02 section 10). A time clock is
strongly recommended.

•

Many common questions about wage and hour are addressed in the North
Dakota Department of Labor Wage and Hour Brochure.

4. REQUIRED BENEFITS
Classified staff must receive the following benefits:
a. Military leave (NDCC 37-01-25) and jury duty (NDCC 27-09.1-17) are
statutorily required. The North Dakota School Boards Association has
developed sample policies (policy DDBD and DDEA) to assist schools in
complying with these laws.
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b. Breaks
• For every five hours worked: Nonexempt employees are entitled to an
unpaid, 30-minute uninterrupted break when there are two or more
employees on duty.
•

For nursing mothers: Schools must provide nonexempt employees only
(not teachers or administrators) break time for the employee to express
breast milk for her nursing child for one year after the child’s birth in a
private area other than a bathroom. See the DOL website for more
information.

c. Family Medical Leave: A federal law that requires the following of public
schools:
• Schools with fewer than 50 employees in a 75 mile radius:
o Post required FMLA notice
o When an employee requests FMLA leave, notify the employee of the
employee's ineligibility to take FMLA leave within five business days,
absent extenuating circumstances. The notice must explain that the
employee is not eligible because s/he is not employed at a worksite
where there are 50 or more employees employed by the employer
within 75 miles of that worksite. The U.S. Department of Labor website
contains a sample notice of FMLA eligibility/ineligibility.
o Maintain basic payroll and identifying employee data, including name,
address, and occupation; rate or basis of pay and terms of
compensation; daily and weekly hours worked per pay period;
additions to or deductions from wages; and total compensation paid for
no less than three years. This information must be made available for
inspection, copying, and transcription by representatives of the
Department of Labor upon request.
•

Schools with more than 50 employees in a 75 mile radius: Must comply
with all mandates under this law, including:
o Posting and distributing required notices.
o Provide up to 12 weeks of unpaid, job-protected leave to eligible
employees for the following reasons: For incapacity due to pregnancy,
prenatal medical care or child birth; to care for the employee’s child
after birth, placement for adoption, or foster care; to care for the
employee’s spouse, son or daughter, or parent, who has a serious
health condition; for a serious health condition that makes the
employee unable to perform the employee’s job; or to address certain
qualifying military leave exigencies.
For employee eligibility
criteria, click here. To read more about the qualifying reasons for
FMLA leave, click here.
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o Provide up to 26 weeks of unpaid, job-protected leave during a single
12-month period to an eligible employee to care for a covered service
member.
o Provide employees notice of their eligibility or ineligibility to take FMLA
leave when an employee requests such leave within five business
days, absent extenuating circumstances. A separate notice must
specify if FMLA will count against the employee’s leave entitlement.
The U.S. Department of Labor website contains a sample notice
of FMLA eligibility/ineligibility and a sample FMLA leave designation
notice.
o Continue an eligible employee’s current health insurance policy and
premium payments (if the employer pays premiums) during the period
of qualified FMLA leave.
o Law allows schools special exceptions when teachers take FMLA
leave. See: 29 CFR 825.600.
o To review compliance guidance
visit: www.dol.gov/whd/fmla/index.htm.

and

FMLA

regulations,

d. Health Insurance: Schools with 50 or more FTEs are required to comply with
the Patient Protection and Affordable Care Act’s “pay or play” provision. This
means offering (not necessarily paying for) health coverage to full-time
employees and their dependents that is affordable and provides minimum
value or “paying” a substantial excise tax to the federal government. You will
need to check with your insurance carrier to determine if your insurance plan
meets minimum value standards. NDSBA has created spreadsheets to
calculate number of FTEs and affordable coverage, which are available upon
request. NOTE: Compliance with this law has been delayed. Check with
you insurance carrier to determine implementation dates.
e. COBRA: Schools with 20 or more employees are required to offer these
benefits. COBRA provides certain former employees, retirees, spouses,
former spouses, and dependent children the right to temporary continuation of
health coverage at group rates. This coverage, however, is only available
when coverage is lost due to certain qualifying events.
For an overview of specific events that qualify an employee for COBRA and
an overview of the law, see: Frequently Asked Questions about COBRA
Continuation Health Coverage
f. Mini-COBRA: As explained by the ND Insurance Commissioner’s website, if
an employer has less than 20 employees, his/her employees will fall under
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North Dakota state law NDCC 26.1-36-23, which identifies the specific rules
and regulations to continue an employee’s group health coverage after
termination of employment. Like COBRA, coverage is only temporary—39
weeks. Employees must also pay the entire premium to the employer.
g. Unemployment Insurance: Political subdivisions, including public schools, are
required to pay unemployment insurance tax. Unemployment insurance
provides temporary income for persons who have lost their jobs through no
fault of their own while they search for new jobs. The burden is on the
employer to prove disqualifying circumstances. Proving disqualifying
circumstances must be done by the deadline established by Job Service on
the unemployment claim form or the employer will forfeit his/her appeal
rights.
For more information on reasons for disqualification, the unemployment
claims process, and calculating unemployment benefits, see the Employer’s
Handbook on the Unemployment Insurance Program in North Dakota. (See
pp. 37-43 for information on disqualifying circumstances.) The North Dakota
School Boards Association offers an unemployment insurance pool, which
allows schools to spread reimbursement over a number of quarters to allow
for budgeting, and offers assistance with claims. For more information
visit the NDSBA website.
h. Workers’ Compensation (Workforce Safety and Insurance (WSI)): North
Dakota employers must carry Workforce Safety and Insurance. Workers who
are injured or become unable to work as a result of work-related activity may
be entitled to six types of benefits:
• Necessary and reasonable care
• Wage loss, if unable to work for five days or more o doctor’s order
• Wage loss due to loss of use of 16 percent or more of whole body
• Vocational rehabilitation
• Death benefits to surviving spouse and dependents
• Liaison services of the Office of Independent Review
Section 65-04-04 of the North Dakota Century Code requires that you post
your “Certificate of Premium Payment” and WSI’s Fraud and Safety Hot Line
number (1-800-243-3331) in a conspicuous place for viewing by workers. WSI
also encourages employers to post the Important Notice to Employees Poster
in a conspicuous place for viewing by workers.
5. OPTIONAL BENEFITS
a. Leaves such as sick, vacation, bereavement, and personal are optional for
classified staff. If your district wishes to offer classified staff such leaves, we
recommend using the included Checklist for Drafting Leaves. If your district
offers employees “paid time off,” (i.e., earned time off that employees can use
for any purpose is paid time off “unless separate arrangements are made for
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sick leave”), special rules apply upon separation. See ND Administrative Rule
46-02-07-02 (12).
b. Health insurance: Under the Patient Protection and Affordable Care Act,
small employers, those with less than 50 FTEs, are exempt from offering
health insurance to employees. Law also exempts small employers from
financially contributing to employee health insurance policies. If you are a
small employer and you choose to offer health insurance, the coverage
must, at a minimum:
• Limits waiting periods to no more than 90 days
• Eliminates lifetime and annual benefit limits
• Must be made available to employees’ adult children (up to age 26).
c. Other insurance benefits such life insurance, disability coverage, and
cafeteria plans are optional. Health insurance plans offered in connection with
employment must cover pregnancy, childbirth, and related medical conditions
in the same way, and to the same extent, that they cover other medical
conditions. See the EEOC Compliance Manual for more details: Compliance
Manual Chapter 3: Benefits.
d. 403b Plans: A tax deferred retirement plan that school districts may offer to
employees. If your district chooses to offer this benefit to
teachers/administrators, it must also offer the benefits to classified staff. See
the IRS website for additional guidance.

D. EVALUATION AND PERFORMANCE DOCUMENTATION

Evaluation and performance documentation are not required by law for classified
staff but are strongly recommended. A sample evaluation form is available here.

Any policy violations or misconduct should be documented, and school
administration should inform the employee of the violation and steps to correct it.
Depending on the severity and number of violations, such notice may take the form
of an informal discussion with the employee, verbal reprimand, memo to file,
or formal letter of reprimand. While classified employees are typically hired at-will
(and may be terminated at any time with or without cause), one way to safeguard
against payment of costly unemployment benefits is to provide an employee with
notice of the policy violation or misconduct and an opportunity to improve. In some
cases, misconduct or policy violations may result in a decision to immediately
dismiss the classified employee. When considering such action, assess the severity
of the infraction and whether past practice (i.e., types of past action taken for similar
forms of misconduct) governs the situation.
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F. SEPARATION

As stated at the beginning of this chapter, classified staff are generally at-will
employees, meaning the employer or employee can terminate employment at any
time with or without cause. (NDCC 34-03-01 states, “An employment having no
specified term may be terminated at the will of either party on notice to the other,
except when otherwise provided by this title”). This rule applies except when the
school district and classified employee have entered into a contract that includes a
specified duration. (See “Section B” on hiring above.)
1. ADMINISTRATIVE LEAVE AND SUSPENSION AUTHORITY
When investigating alleged misconduct by a classified employee, a school district
may wish to place the employee on administrative leave or suspension.
Administrative leave is paid. Suspension may be paid or unpaid; however, an
employee suspended without pay should receive back wages if found innocent.
Authority to take both of these actions against classified employees rests with the
school board unless delegated through policy. If a school board has delegated
firing authority to administration, likewise, the board should also delegate
administrative leave and suspension authority.
2. DISMISSAL AUTHORITY
NDCC 15.1-09-33 gives school boards authority to dismiss school employees.
The board can delegate the authority to fire classified staff (exception: the school
business manager). See North Dakota Attorney General Opinion 2002-L-71
3. RESIGNATIONS
a. When an employee is at-will, resignation is a right, and an employee can
resign at any time without school district approval.
b. If a classified employee is under contact, resignation without school district
approval is a breach of contract but courts will not specifically enforce that
contract.
4. FIRING
The form of separation that is most likely to result in litigation is firings because it
will likely cause the employee to be less employable. The key to winning
wrongful termination lawsuits is documenting unacceptable performance.
Written documentation of poor performance is the best defense available to the
wide range of charges of discrimination prohibited by North Dakota’s Human
Rights Act (NDCC Ch. 14-02.4) and numerous federal laws.
Firing guidelines and requirements:
a. When an employee is at will, then no cause is required to fire.
b. Firing cannot be for a discriminatory reason such as age, race, sex, religion,
or other protected class.
c. When the classified employee is under contract, s/he may be entitled to due
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process rights prior to termination. In Cleveland Board of Education v.
Loudermill, 470 U.S. 532, 546 (1985), the United States Supreme Court held
that the following pre-discipline safeguards must be provided to civil service
employees:
• Notice of the charges against the employee;
• An explanation of the employer’s evidence; and
• An opportunity for the employee to present his or her side of the story.
A similar procedure should be provided prior to terminating a contracted
classified employee. North Dakota Attorney General Opinion 93-L-261
d. All procedural termination requirements contained in applicable school district
policies must also be followed.
e. Business Managers: NDCC 15.1-09-33 requires that if dismissing a business
manager without cause, a school board must provide 30 days’ notice. If
dismissing a business manager for cause, no notice is required.
f. Pre-termination meeting may be held before the termination notice is given.
5. EXIT INTERVIEWS
It is recommended that an exit interview be conducted and documented
whenever an employee terminates employment. Documenting that exit interview
is particularly helpful when subsequent charges of constructive discharge are
raised on grounds such as sexual harassment, where no prior complaints were
made or voiced during the exit interview. A standardized form should be
developed to determine why the employee is leaving, as well as any
dissatisfaction with the workplace and working conditions. Williston Public
Schools has developed an exit interview online form.
Mandan Public Schools has developed a comprehensive list of procedural steps
that should be carried out during the employment termination process.
6. SEPARATION BENEFITS
a. COBRA OR MINI-COBRA
b. UNEMPLOYMENT BENEFITS (IF QUALIFIED)
c. PAID TIME OFF
Paid time off, excluding sick leave if accumulated separately from other paid
leave, is considered wages upon separation from employment. If the paid
time off is available for use at the time of separation from employment, the
employer must pay the employee for that time at the regular rate of pay
earned by the employee prior to separation. No employment contract or
policy may provide for forfeiture of earned paid time off upon
separation. An employment contract or policy may require an employee to
take vacation by a certain date or lose the vacation (use it or lose it), provided
that the employee is given a reasonable opportunity to take the vacation. The
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employer must demonstrate that the employee had notice of such contract or
policy provision. (See ND Administrative Code 46-02-07-02 (12).)
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CHAPTER THREE: TEACHERS & PRINCIPALS
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CHAPTER THREE: TEACHERS & PRINCIPALS
A. DEFINITIONS

1. TEACHER
NDCC 15.1-16-01 defines teacher as “a public school employee licensed to
teach by the Education Standards and Practices Board or approved to teach by
the Education Standards and Practices Board and employed primarily as a
classroom teacher.”
2. PRINCIPAL
For the purpose of this chapter, principal shall mean principals and
assistant/associate superintendents but not superintendents.
3. CONTRACT
A legally enforceable agreement

B. HIRING

1. HIRING SCREENING PROCEDURES
See hiring procedures listed in Chapter 1. Except as otherwise noted, these
recommendations apply when hiring teachers and principals.
2. AUTHORITY TO HIRE—WHO HAS IT?
The school board—see NDCC 15.1-09-33 (20). A superintendent, principal, or
screening committee may interview candidates but should never make a job offer
to a teacher or administrator. See #3 below.
3. IMPLIED OR APPARENT AUTHORITY
If your board delegates interviewing authority, the interviewer should tell a
successful teacher or principal applicant that s/he will “recommend” the applicant
to the board, but that hiring is subject to board approval. Interviewers should not
tell teachers/principal candidates that they are “offering” them a job.
Reason: An offer empowers the job applicant to create a contract by accepting
the offer. A recommendation does not. An interviewer’s offer may be
determinative if:
a. It’s reasonable for this applicant to believe the interviewer has authority; and
b. The applicant relies on it, and this has a detrimental effect (e.g., a teacher
does not sign her contract in the district where s/he is currently employed
because of an offer made by a superintendent in another district).
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C. INDIVIDUAL CONTRACT DEVELOPMENT

1. THE NEGOTIATED AGREEMENT
Also called the master contract, the negotiated agreement applies to all school
employees in a negotiating unit (typically teachers only). NDCC 15.1-16-01
defines a negotiating unit as a group of teachers or administrators that “have
common interests, common problems, a common employer, or a history of
common representation, which warrants the group being represented by a single
representative organization in negotiations with the board of a school district.”
The negotiated agreement controls the content of individual
teaching/administrative contract except as described in the “Off the Schedule”
section below. It contains the salary schedule, which is used to determine the
salary listed in individual contracts. (An overview of the types of salary schedules
is included in the appendix.) Offers of individual contracts must be consistent with
the negotiated agreement.
2. INDIVIDUAL CONTRACT COMPONENTS
A sample teacher’s contract is included. A sample principal’s contract is also
included. Key components of individual contracts are as follows:
a. Teaching assignments (necessary):
When broadly defined (i.e., in area for which teacher is qualified) it allows
administrative flexibility to handle late resignations, etc. Grade levels and
subject areas included in the individual contract can bind the board unless the
teacher agrees to change the assignment in writing. Caution: No Child Left
Behind prevents inclusion of minor fields for new hires.
b. Extracurricular assignments (optional):
• If these assignments are included in the teaching contract, districts can
require teachers to accept “all (i.e., the entire teaching contract and
extracurricular assignment) or none” (Enstad v. North Central of Barnes
case), thereby opening a teaching position if coaching is rejected (i.e., if
one contract contains both curricular and extracurricular assignments).
•

If the individual teaching contract and the extracurricular contract are
offered separately, the teacher can accept the teaching and reject the
coaching contract (i.e., “pick-and-choosing” is permitted).

c. “Catch-all” language (recommended):
• Include a provision that states: “Teacher agrees to comply with and follow
all policies of the school district.”
• It is also recommended to include the following: “Teacher agrees to
perform such other reasonable duties as may be assigned during the term
of this contract.”
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3. OFF THE SCHEDULE ISSUES
a. The negotiated agreement does not govern positions not listed in the
negotiating unit and therefore negotiated salary schedules (including
extracurricular salary schedules in the negotiated agreement) and benefits do
not apply to such excluded positions. Examples include:
• New positions like technology coordinator, athletic director, etc.
• Social workers, school psychologists, school nurses, itinerant special
education and related services staff
During the recognition process of negotiations, districts should carefully
examine the list of positions included in the negotiating unit. Boards may
reject any negotiating unit that contains positions other than classroom
teachers or administrators. See NDCC 15.1-16-10.
b. Signing Bonuses (NDCC 15.1-09-33.1)
• Cannot be used to hire a teacher who taught in a North Dakota public
school district during the prior school year
•

Is a “one-time” bonus that is specifically excluded from the “continuing
contract offer” provisions of North Dakota law and from the negotiated
salary schedule

•

Can be paid in one lump sum or in installments, payable over a period of
time, not to exceed three years, to a teacher who is licensed to teach by
the Educational Standards and Practices Board (ESPB) and has signed a
contract to teach. See sample Lump Sum Payment Agreement
and Installment Payments Agreement.

•

Can be conditioned upon the return of the teacher for each year of the
installment payments. This arrangement may promote longevity (up to the
three-year maximum). Caution: Check with your accountant to ensure
compliance with 409a deferred compensation rules if paying bonuses over
the course of more than one year.

c. Hard-to-Fill Positions (NDCC 15.1-16-21)
School districts unable to fill a position required for school approval
a salary above the negotiated salary schedule. The teacher may
taught in North Dakota in the past 12 months to qualify. There
timelines and procedures that must be followed. NOTE: This is a
tool allowed by law that school districts need not negotiate.

D. CONTRACT ISSUANCE & ACCEPTANCE
1. WHEN CAN CONTRACTS BE OFFERED?
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a. New hires: A board can offer a contract to a new teacher/principal upon
school board approval of the interviewer’s recommendation to hire. The board
should establish a reasonable deadline by which the contract must be
returned. This deadline can be any timeframe that the board deems
appropriate.
b. Returning teacher/administrator: Unlike most contracts, which contain a set
duration, teachers/administrators are governed by continuing contracts.
These contracts continue indefinitely unless a condition in law is met (e.g.,
teacher is nonrenewed), both parties agree to terminate it (e.g., through
resignation), or a teacher/principal rejects an offer to renew/fails to renew in
accordance with law (see NDCC 15.1-15-04).
Continuing contracts are:
• Unique to public school districts;
•

Apply to positions requiring ESPB licensure (e.g., teachers,
administrators, guidance counselors, librarians). NDCC 15.1-15-12
contains a list of exceptions to this rule;

•

Created by law but require specific written notice from school districts
stating:
o The location where the contract must be returned upon acceptance
(i.e., signing)
o The deadline for acceptance, which must be at least 30 days after
receipt. NDSBA recommends giving teachers and administrators a
minimum of 35 days to sign and return their contracts. Contracts
should be delivered to teachers and administrators in person since the
timeframe for the contract to be returned does not begin until the date
that the contract is actually received. NOTE: During negotiations, the
right to issue the 30-day offer is suspended. See NDCC 15.1-15-04
and Enstad v. North Central of Barnes.
o Individual continuing contracts can be issued no early than March first
and no later than May first except when negotiating (during
negotiations, contract issuance timeframes are suspended until
negotiations are complete). See NDCC 15.1-15-04.
o Continuing contract rights do not apply to long-term substitutes
replacing teachers on leave/sabbatical and teachers who begin
employment on or after January 1. See NDCC 15.1-15-12. Included
is sample contract language for teachers who begin employment on or
after January 1.

2. CONTRACT ACCEPTANCE
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Teachers and administrators must accept a contract offer:
a. Unconditionally
b. In a timely manner
c. In writing (i.e., signed)

E. CONTRACT INTERPRETATION & GRIEVANCES

1. CONTRACT INTERPRETATION
a. Questions concerning interpretation of the negotiated are first resolved by the
“plain meaning” of the negotiated agreement.
b. Past practice: If the negotiated agreement is silent on an issue or is
ambiguous, past practice is likely to be determinative. Past practice can be
changed through the adoption of policy (if the issue is not governed by the
negotiated agreement) or through the negotiations process.

2. GRIEVANCES
a. The key to a sound grievance procedure: School districts must define
“grievance” narrowly—in a manner that is limited to interpretation or
application of a specific contract provision is highly recommended. A sample
grievance policy with a narrow definition is included. “Policies of the district,”
“other working conditions,” “grievances regarding terms and conditions of
employment,” and other such broad-based language should NOT be included
in the definition of a grievance.
Below is additional guidance when drafting grievance procedures for teachers
and administrators:
• It is recommended that grievance policies be contained in board policy—
not the negotiated agreement
• Grievance policies should contain time limits on filing grievances and
appeals. With such deadlines in place, any untimely filed grievance(s)
must be refused on the sole ground that it is untimely.
• Failure by an employer to comply with the grievance policy’s employer
response deadlines can result in a “waiver” of the policy’s time limit
provisions. See MEA v. Mandan School District.
• Limits on appeals should also be strictly enforced (i.e., if the policy
prohibits an appeal to the school board, do not allow such an appeal)
• To preserve the due process rights of ESPB licensed employees (e.g., a
nonrenewal or discharge hearing for instructional/administrative staff), the
board should never hear complaints about ESPB licensed staff prior to the
employee’s due process hearing.
Bismarck Public Schools has developed a grievance filing form consistent
with its grievance policy (scroll to bottom of page).
b. Steps when receiving a grievance:
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•
•
•
•
•

Determine timeliness. If untimely, reject for that reason alone and stop.
Apply definition of a grievance precisely. If outside the definition of what is
a grievance, reject for that reason alone and stop.
Identify existing past practice(s), if any, and rule consistently
Provide a timely, written ruling advising of any appeal steps allowed under
policy
Do not allow appeals to any school official not listed in policy

G. SALARY & BENEFITS

1. SALARY – OVERTIME PAY
Teachers and principals are exempt employees, meaning that they are not
subject to overtime provisions under law. See ND Administrative Code 46-02-0702.
2. COMPLY WITH BENEFIT ANTI-DISCRIMINATION REQUIREMENTS
3. REQUIRED BENEFITS
a. The list of required benefits in Chapter 2 apply to teachers and principals,
excluding the section on breaks. Because teachers and administrators are
exempt employees, they are not entitled to the breaks described in Chapter 2.
b. At least ten days of sick leave per school year without loss of compensation.
They must be permitted to carry over sick leave from year to year cumulative
to at least 30 days. See NDCC 15.1-16-19.
c. A set amount of holidays and professional development days. See NDCC
15.1-06-04.
d. Preparation time for teachers: ND Administrative Rule 67-19-01-37 requires
schools to provide teachers with preparation time. This rule does not contain
a specified duration for the preparation time. The negotiated agreement
typically controls the amount of preparation time that must be allotted.
4. OPTIONAL BENEFITS (See negotiated agreement—many optional benefits
are negotiated and consequently become binding.)
The information on optional benefits contained in Chapter 2 applies to
teachers/principals (exception: holidays and sick days are mandatory benefits for
teachers and administrators).

H. EVALUATIONS

Below are minimum requirements under law for conducting teacher and
administrator (excluding the superintendent) evaluations. Schools may conduct more
than the statutory minimums if deemed necessary and not prohibited by the
negotiated agreement.
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1. TEACHERS/ADMINISTRATORS EMPLOYED THREE YEARS OR LESS WITH
A SCHOOL (NDCC 15.1-15-01):
c. At least two performance reviews per year
d. The first must be completed on or before December 15. The second must be
completed on or before March 15.
e. Must be in writing and provided to the individuals by those deadlines
2. TEACHERS/ADMINISTRATORS EMPLOYED FOUR OR MORE YEARS WITH
A SCHOOL (NDCC 15.1-15-01):
a. At least one performance review per year
b. Must be completed on or before March 15
c. Must be in writing and provided to the individuals by that deadline
3. TEACHERS ARE ALLOWED TO ATTACH A WRITTEN RESPONSE TO AN
EVALUATION BUT ARE NOT ALLOWED TO OBJECT TO, OR SEEK
REMOVAL OF, THE PLACEMENT OF FORMAL EVALUATIONS IN THEIR
FILES (NDCC CH. 15.1-17).
4. EVALUATIONS AND NONRENEWAL FOR CAUSE: All performance-based
nonrenewal must be based on documentation contained in the evaluations of the
teacher being nonrenewed.
ND DPI provides guidance on selecting evaluation forms for teachers and principals.

I. PERFORMANCE DOCUMENTATION

Documentation of any policy violations or misconduct by teachers or administrators
is critical, and the superintendent or direct supervisor must inform the teacher or
administrator of the violation and steps to correct it (NOTE: Secret files regarding a
teacher or administrator cannot be maintained. See NDCC 15.1-17-05). Depending
on the severity and number of violations, such notice may take the form of an
informal discussion with the employee, verbal reprimand, memo to file, formal letter
of reprimand, plan of improvement, recommendation for nonrenewal (if consistent
statutory reasons and timelines), or recommendation for discharge (if consistent with
statutory standards for discharge).
Performance documentation is the first step in improving work performance, and it
also serves as a necessary safeguard for the school district. Should a teacher or
administrator fail to improve, this must be noted in the evaluation in order to begin
building a case for nonrenewal. Certain forms of misconduct as listed in NDCC 15.115-07 may result in an immediate recommendation for discharge. For more
information on discharge, see below.
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I. CONTRACT TERMINATION

Termination of a teacher’s/administrator’s contract may occur through resignation, a
release, agreement to nonrenewal, nonrenewal, or discharge. Each of these
processes is described below.
1. RESIGNATION
Resignations are only effective at end of school year and require board
acceptance; resignations terminate continuing contract obligations.
2. RELEASES AND LIQUIDATED DAMAGES
a. Definition
A teacher or administrator’s request to be released from employment during
the contract term
b. Board options:
• Accept without conditions
•

Accept with conditions such as:
o Payment, in advance, of liquidated damages (NOTE: liquidated
damages should not be imposed as a penalty. Rather, they should
reflect damages to the district that are likely to be incurred due to a
release. A recommended liquidated damages policy is included.);
o The board grants the release contingent on finding a qualified
replacement. In such cases, the board and teachers should sign a
continuing request for release.
o Reject requested release. If request is rejected a breach of contract
occurs when teacher or principal fails to report for work. Hiring of
replacement must await actual breach, unless licensed employee signs
a “continuing request for release.”
If teacher or principal fails to report for work and a breach of contract
occurs, the board has grounds to file a complaint with the ESPB
requesting
the
suspension
or
revocation
of
the
teacher’s/administrator’s license on “breach of contract” grounds.

3. EARLY RETIREMENT
Some school districts have created what are perceived to be mutually
beneficial early retirement programs. Unfortunately, many of these incentive
programs are age discriminatory and therefore violate the federal Older
Workers Benefit Protection Act (OWBPA).
Violations include:
a. Age-based eligibility: Programs in which eligibility commences at a
specified age and terminates at a specified later age (e.g., eligible from
age 55 to age 65)
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b. Age-based reduction in payment: For example, at age 55 employee
receives 100 percent of annual salary, which is reduced by 10 percent
each year the employee does not exercise this voluntary option, until it
reaches 0 percent at age 65.
c. Age-based health insurance coverage: Employees who early retire are
provided “free” health insurance until age 65 or until they are eligible for
Medicare (which is deemed to be age-based).
d. Waiver of rehire rights: The Equal Employment Opportunity Commission
recently sued a handful of corporations with such a provision in early
retirement policies claiming that they have a disparate impact on
individuals 40 and older.
These age-based early retirement programs are currently the subject of litigation
and EEOC audits, with expensive damage awards being imposed on wellintentioned public employers. One way to avoid such discriminatory practices is
to develop an incentive program that ties eligibility to years of service. NDSBA
has developed a sample policy and early retirement request form to assist
schools with compliance, which is available upon request.
4. AGREEMENT TO NONRENEWAL
Is recommended as an alternative to nonrenewal, but:
a. Must be voluntary
b. May be used to nonrenew for cause or for reduction in force
c. Protects employee’s right to unemployment compensation (same as if
nonrenewal hearing were held);
d. Usually includes right to remain in health insurance plan until anniversary
date (usually October 1 if Blue Cross/Blue Shield), as well as COBRA rights
e. NDSBA has nonrenewal agreements available to school districts upon
request. Any changes to these documents should be reviewed by legal
counsel
5. INVOLUNTARY TERMINATION
a. Nonrenewal (of licensed teachers, administrators, etc.)
• Reduction-in-force (RIF)
o Law states that a reduction in force may “originate from the needs of
the district in justifying a reduction in the staff” (NDCC 15.1-15-05), if
not limited by policy or the negotiated agreement.
o Involves statutory hearing rights (NDCC 15.1-15-06) and recall rights
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o In addition to law, districts must follow RIF policy or RIF provisions of
negotiated agreement as to reason for nonrenewal and identification of
proper employee to be “RIF’d”
o Caution: If it’s a true RIF, the end result must be a reduction in the
school district’s FTEs for the next school year!
o Caution: Using RIF as a “convenient alternative” to a performancebased nonrenewal, coupled with “creative reassignments,” is a great
way to get sued and lose! Recall rights must be honored to the extent
provided for in the negotiated agreement or RIF policy. Recall rights
may also be inferred by the courts during the first school year
immediately following a RIF nonrenewal if the teacher or principal is
qualified for the opening.
•

Performance (cause) nonrenewals
o Must be based on the evaluations required by state law (NDC 15.115-01)
o Do not include recall rights
o Involve statutory hearing rights (NDCC 15.1-15-06)
o Purpose of nonrenewal hearings: To extinguish the “continuing
contract” rights of teachers and administrators.

b. Discharge (“firing” during term of the contract)
• Reasons for discharge must comply with state law. For teachers and
principals, see NDCC 15.1-15-08
•

Due process hearing is required by NDCC 15.1-15-08 for teachers and
principals. The hearing must be conducted by an administrative law
judge.

•

NDSBA’s recommendation is to hire an attorney in discharge hearings
because the rules of evidence apply, including the right to crossexamine witnesses.

6. CONTRACT TERMINATION NOTICE AND EXIT INTERVIEWS
a. If nonrenewing a teacher or administrator, a notice of nonrenewal must be
issued to the employee after a hearing held in accordance with NDCC 15.115-06 and no later than May 1. Sample nonrenewal notices are available
from NDSBA upon request.
b. If discharging a teacher or administrator, a written notice of discharge should
be issued to the employee after a hearing held in accordance with
NDCC 15.1-15-08.
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c. Exit interviews should be conducted after the termination of a
teacher’s/administrator’s contract and after resignations by these employees.
7. SEPARATION BENEFITS
The same benefits to which classified employees are entitled upon separation
must be provided to teachers and administrators. See Chapter 2.
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CHAPTER FOUR: SUPERINTENDENTS
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CHAPTER FOUR: SUPERINTENDENTS

NDSBA has developed a handbook devoted to employing school superintendents with
in-depth information on many of the topics covered below. It is available to member
school districts upon request.

A. ISSUING CONTRACTS

1. DURATION
The number of months, start date, end date, and amount of vacation days, if any,
should be stated. Superintendent contracts may be issued for up to three years
(NDCC 15.1-09-33 (25)) but school boards should carefully consider the
downfalls of multiple-year offers.
2. CONTRACT SHOULD CONTAIN SAME “CATCH-ALLS” AS TEACHERS’
CONTRACTS. (See Chapter 3.)
3. BENEFITS
Superintendents are entitled to the same required benefits as classified
employees (excluding breaks) and paid holidays. Many of the optional benefits
described in Chapter 2 are covered by the superintendent’s contract and
therefore become a mandatory contractual condition of employment. When
determining a superintendent’s benefit package, NDSBA recommends obtaining
benefits information from comparable school districts and then costing your
district’s benefit package to ensure it is both feasible and competitive.
The school board must ensure compliance with anti-discrimination laws when
developing the superintendent’s benefit package.
4. UNIQUE FEATURES OF SUPERINTENDENTS’ CONTRACTS
a. Is the only employment contract that the board is statutorily authorized
(NDCC 15.1-09-33(26)) to offer for more than one year (a three-year
maximum).
b. Nonrenewals and multiple-year offers: Since a nonrenewal only becomes
effective at the end of the contract term, multiple-year contracts create unique
challenges for nonrenewal, including:
• Lame duck superintendents: If the board votes to nonrenew prior to the
last year of the contract, the superintendent is entitled to continue in
his/her position until the contract termination date (unless the school board
buys out the remainder of the contract).
•

Pitfalls for the unwary board if errant contract language results in annual
renewals of the multiple-year contract

•

End result: A board would be required to discharge its superintendent for a
statutorily prescribed reason (NDCC 15.1-14-04 via 15.1-14-05 and 15.1Page 41 of 82
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14-06) in order to terminate a multiple-year contract before its final year.
NOTE: NDSBA has created a sample superintendent’s contract.

B. EVALUATION REQUIREMENTS (NDCC 15.1-14-03)

1. TWICE A YEAR, EVERY YEAR
a. Must be completed (i.e., adopted by majority vote of board) before December
15; and
b. Must be completed (i.e., adopted by majority vote of board) before March 15.
2. FIRST EVALUATION IS FORMATIVE
2. SECOND EVALUATION IS FORMAL
3. EVALUATIONS MUST BE COMPLETED IN OPEN MEETINGS NOT
EXECUTIVE SESSION
4. EVALUATIONS SHOULD BE RELATED TO THE SUPERINTENDENT’S JOB
DESCRIPTION
a. See NDSBA’s sample superintendent job description.
b. See NDSBA’s sample superintendent evaluation form (NOTE: NDSBA
recommends using the same evaluation for both the formative and formal
evaluation)
5. EVALUATIONS MUST RATE SUPERINTENDENT AS SATISFACTORY OR
UNSATISFACTORY
a. Reason: Required by statute
b. Caution: Do not use any other type of rating system (e.g., no point-based
scale).
6. IF GIVING AN “UNSATISFACTORY” RATING
Board (by majority vote in open meeting) must detail its findings and provide
recommendations for improvement. In addition, NDSBA recommends that the
board draft a formal plan of improvement to complement detailed findings of
unsatisfactory performance. The plan of improvement may be drafted and
presented to the superintendent after statutory evaluation deadlines in NDCC
15.31-14-03.
7. SUPERINTENDENT MAY PROVIDE A WRITTEN RESPONSE TO THE
EVALUATION TO BE PLACED IN HIS/HER PERSONNEL FILE
8. BOARD MUST MEET WITH THE SUPERINTENDENT TO DISCUSS THE
EVALUATION
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C. PERFORMANCE DOCUMENTATION

The school board should designate the board president as the individual responsible
for investigating any complaint concerning the superintendent. The board president
should also have delegated authority to issue to the superintendent a verbal
reminder, verbal warning, memo to file, or letter of reprimand and/or make a
recommendation of nonrenewal (if consistent with statutory timelines and reasons
for nonrenewal) or discharge (if consistent with statutory reasons for discharge) if
wrongdoing is substantiated. NDSBA is available to assist with drafting these
documents. Performance documentation should be taken into account when
completing the superintendent’s evaluation (which, in turn, influences nonrenewal
decisions), should be used as a means of encouraging improved performance, and
may serve as critical documents should the board have a statutory basis for
pursuing discharge.

D. CONTRACT TERMINATION

Like teachers’ contracts, termination of superintendents’ contracts may occur
through resignation, a release, agreement to nonrenewal, nonrenewal, or discharge
(see Chapter 3 for an overview of these processes). There are some key
differences, however, which are highlighted below.
1. Superintendents may be offered contracts for up to three years, which limits the
nonrenewal process during the first two years. (See Section A, Chapter 4.)
2. A superintendent is employed on “probationary” status during his/her first two
years employed as a superintendent in each district s/he serves (i.e.,
probationary period starts over if superintendent changes district). Prior to
completing the second year in the district, the only process due a “probationary”
superintendent is twofold:
a. Board issues written notice, received by the superintendent before May 1, of
the decision not to renew the superintendent’s contract. This notice follows
a vote of the board in open meeting to not renew the contract.
b. If requested by the superintendent, a board meeting is held to convey the
reason(s) for the nonrenewal. This meeting must be an open meeting. It is
highly recommended that the reasons for the nonrenewal must be contained
within the evaluations.
3. Discharge and nonrenewal laws pertaining to superintendents’ contracts are
found in NDCC Chapter 15.1-14 and are slightly different than those pertaining to
teachers/principals. For example, when discharging a superintendent, an
administrative law judge is not required. The advice of legal counsel is still
recommended for nonrenewal and discharge of superintendents.
Superintendents are entitled to the same separation benefits ass classified staff. See
Chapter 2.
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CHAPTER FIVE: NOTICES, OPEN RECORDS, AND MEETINGS
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CHAPTER FIVE: NOTICES, OPEN RECORDS, AND OPEN
MEETINGS
A. PERSONNEL NOTICES

Each school district has an obligation to ensure that certain posters are displayed in
the workplace. These posters must be placed in a spot where employees can readily
see them and have access to them. In some cases, there are fines for failing to post
documents in a conspicuous place.
1. North Dakota Minimum Wage Poster
2. Workers Compensation Certificate of Premium Payment and WSI Safety and
Fraud Hotline: A summary of requirements are available at the WSI website.
3. Federal Minimum Wage Poster
4. Equal Employment Opportunity is the Law
5. Family Medical Leave Act
6. Unemployment Compensation
7. Uniformed Services Employment & Reemployment Act
8. Policies: Schools are also required to provide employees with their antiharassment and anti-discrimination policy, drug free workplace policy, drug testing
policy, and asbestos management plan. Sample policies are available through
NDSBA upon request.
Additional, unique posting requirements may apply to your entity. Visit the U.S.
Department of Labor website to view federal employment posters. Visit the North
Dakota Department of Labor to view state employment posters. (NOTE: The
National Labor Relations Act, Employee Polygraph Protection Act, and Occupational
Safety and Health posting requirements are not applicable to public schools.)

B. INTRODUCTION TO OPEN RECORDS AND MEETINGS

When dealing with personnel matters, from hiring to firing, public bodies often
attempt to “protect” individuals from publicity. Whether it is the identity of applicants,
selection of the best applicant, or taking disciplinary action, North Dakota’s broadly
defined “sunshine” laws governing public records and public meetings must be
followed. The North Dakota Attorney General’s Office has developed a Public
Official’s Guide to Open Records & Meetings and Open Record and Open
Meeting manuals.

Failure to comply with open record or open meeting laws often generates much
greater public exposure than does compliance with North Dakota’s laws in this area.
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Charges of “secret” records and “secret” meetings, coupled with highly publicized
Attorney General’s Opinions, are prominently covered by both the print and
electronic media. Re-enacting meetings, defending civil lawsuits, and facing
possible criminal charges are all good reasons to comply with these statutes.

C. THE OPEN RECORDS LAWS

Section 44-04-18 of the North Dakota Century Code states, in part:
1. Except as otherwise specifically provided by law, all records of a public entity
are public records, open and accessible for inspection during reasonable office
hours.
2. Upon request for a copy of the specific public records, any entity subject to
subsection 1 shall furnish the requester one copy of the public record requested.
3. Automation of public records must not erode the right of access to those records.
While this statute goes on to permit and define “reasonable costs” that can be
charged for copies, it is clear that public entities must be able to identify specific
statutory exceptions before denying access to their records.
The North Dakota Attorney General’s Office has created an Open Records
Summary to assist public entities with open record law compliance.

D. OPEN RECORDS EXCEPTIONS

Three sources of exceptions are of particular relevance to school employers:
1. § 44-04-18.1: Excludes public employee personal, medical, and
employee assistance records, including personal information
maintained by professional boards. The definition of “personal
information” in 44-04-18.1(2) makes it clear that the rest of the information
in a public employee’s personnel file (performance reviews, investigations,
etc.) are not confidential;
2. § 44-04-19.1: “Attorney work product” (documents prepared by an attorney
representing a public entity for civil or criminal litigation or adversarial
administrative proceedings) is exempt from the open records law. However, once
the legal proceedings and possible appeals are complete, the attorney work
product may become a public record; and
3. § 15.1-07-25(2): Administrative investigation of a complaint concerning a
school district employee is confidential until the investigation is complete.
However, such investigations must be completed within 60 days, following which
the records or documents generated by the investigation become public records.
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Public entities seeking to protect employee-related records from public scrutiny
would be well advised to seek legal counsel and identify the specific statutory
authority upon which they choose to rely on when claiming a record is protected.
Additional exceptions to the open record law can be found in the Open Record
Summary. Answers to common open records questions can be found in the
Attorney General’s Open Records Manual.

E. THE OPEN MEETINGS LAW

NDCC 44-04-19 states, in part: Except as otherwise specifically provided by
law, all meetings of a public entity must be open to the public.
1. This section is violated when any person is denied access to a meeting under
this section, unless such refusal, implicitly or explicitly communicated, is due to a
lack of physical space in the meeting room for the person or persons seeking
access.
2. For purposes of this section, the meeting room must be accessible to, and the
size of the room must accommodate the number of persons reasonably expected
to attend the meeting.
3. The right of a person to attend a meeting under this section includes the right to
photograph, to record on audio or video tape, and to broadcast live on radio or
television the portion of the meeting that is not held in executive session,
provided that there is no active interference with the conduct of the meeting. The
exercise of this right may not be dependent upon the prior approval of the
governing body. However, the governing body may impose reasonable
limitations on recording activity to minimize the possibility of disruption of the
meeting.
4. For meetings subject to this section where one or more of the members of
the governing body is participating by telephone or video, a speakerphone
or monitor must be provided at the location specified in the notice issued
under section 44-04-20.
(Emphasis added).

The definition of “meeting” is very expansive. For instance, an Attorney General’s
Opinion on this subject has determined that a school board “retreat” is a public
meeting. In addition, the law requires committee meetings of a public entity to be
open because a committee is a governing body as a result of the authority it
received from the board as governing body (Exception: when authority is delegated
to a committee of one). E-mails may also be deemed a “meeting,” especially where
“reply to all” messages are exchanged amongst board members.
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The ND Attorney General’s Open Meetings Manual provides answers to common
questions about open meetings laws and summaries of relevant Attorney
General’s Opinions and court decisions.

F. NOTICE OF PUBLIC MEETING

Notice is a mandatory prerequisite for the conducting of any public meeting.
Subsection 1 of Section 44-04-20 states:
Unless otherwise provided by law, public notice must be given in
advance of all meetings of a public entity as defined in section 44-0417.1, including executive sessions, conference call meetings, and video
conferences. Unless otherwise specified by law, resolution, or
ordinance, or as decided by the public entity, notices required by this
section need not be published. (Emphasis added).

The remaining subsections of Section 44-04-20 delineate the contents, posting, and
filing requirements for all public meetings. A 2011 amendment to meeting notice
requirements allows public schools to post notice of meetings on their websites in
lieu of filing notice with the county auditor. The Attorney General has also developed
an Open Meeting Notice Checklist and Sample Meeting Notice.
The public entity’s official newspaper must be notified before any special or
emergency meeting, even if such a notice has not been requested. It is also
important to limit the scope of all special and emergency meetings to only those
topics contained on the agenda, which must be included in the notice provided to the
media.

G. OPEN MEETING EXCEPTIONS

Any public entity intending to utilize an executive session must first identify the
statutory authority for the executive session. Valid exceptions serve to illustrate this
requirement:
1. NONRENEWAL OR DISCHARGE OF LICENSED SCHOOL PERSONNEL
Chapters 15.1-14 and 15.1-15 provide for executive session exceptions to the
open meeting law when superintendents, directors of multidistrict units,
administrators, or teachers are subject to nonrenewal or discharge proceedings.
The specific statute relied upon should be stated at the time an executive session
is to be convened.
2. ATTORNEY CONSULTATION
Subsections 2 and 5 of Section 44-04-19.1, allow executive session when a
public entity meets with its attorney to discuss pending or reasonably predictable
civil, criminal, or adversarial administrative proceedings.
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5.

NEGOTIATIONS STRATEGY
Subsection 9 of Section 44-04-19.1, allows executive session when a
governing body is involved in litigation, adversarial administrative
proceedings, or contracts that are currently being negotiated, if having the
discussion in an open meeting would have an adverse fiscal effect on the
bargaining or litigating position of the public entity.

6.

MATTERS INVOLVING CONFIDENTIAL EDUCATION RECORDS OF
STUDENTS
A board may discuss student education records in executive session under
the Family Education Rights and Privacy Act (FERPA) unless the parents of
the student voluntarily sign a waiver of the confidentiality of those records.
This exception most commonly arises in expulsion hearings in public
schools.

5.

SECURITY PLAN DISCUSSION
NDCC 44-04-26 allows an exemption to the open meeting requirement for
those portions of a meeting that would reveal a security system plan, a public
health or security plan, or a portion of any such plan.

6.

SUSPENDING A LICENSED SCHOOL EMPLOYEE
The board of a school district may suspend an individual employed as
a teacher, a principal, or as an assistant or associate superintendent
if, by unanimous vote, the board determines that suspension is
appropriate during the period in which a discharge for cause is
pursued. The board shall address the matter of the individual's
suspension in an executive session unless both the board and the
individual agree that the matter may be addressed in the presence of
others or at an open meeting of the board (NDCC 15.1-15-10 (1 -2)).

7.

MATTERS INVOLVING OTHER CONFIDENTIAL RECORDS
NDCC 44-04-19.2 (1) allows a governing body to hold an executive
session to consider or discuss closed or confidential records. Such
records include public employee personal, medical, and employee
assistance records (NDCC 44-04-18.1).

H. EXECUTIVE SESSION PROCEDURE

After identifying a specifically provided exception to the open meeting laws,
governing bodies must comply with the statutorily prescribed procedure for going
into and conducting an executive session. The North Dakota Attorney General has
developed an Executive Session Format to comply with these procedural
requirements as listed below.
Section 44-04-19.2 provides:
44-04-19.2. Confidential or closed meetings.
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1. A governing body may hold an executive session to consider or discuss
closed or confidential records.
2. Unless a different procedure is provided by law, an executive session that
is authorized by law may be held if:
a. The governing body first convenes in an open session and, unless a
confidential meeting is required, passes a motion to hold an
executive session;
b. The governing body announces during the open portion of the
meeting the topics to be discussed or considered during the
executive session and the body’s legal authority for holding an
executive session on those topics;
c. The executive session is recorded (as required by subsection 5);
d. The topics discussed or considered during the executive session are
limited to those for which an executive session is authorized by
law and that have been previously announced under this subsection;
and
e. Final action concerning the topics discussed or considered during the
executive session is taken at a meeting open to the public, unless
final action is otherwise required by law to be taken during a
closed or confidential meeting. For purposes of this subsection,
“final action” means a collective decision or a collective commitment or
promise to make a decision on any matter, including formation of a
position or policy, but does not include guidance given by members
of the governing body to legal counsel or other negotiator in a
closed attorney consultation or negotiation preparation session
authorized in section 44-04-19.1.
NOTE: According to state law, final action means “a collective decision or a
collective commitment or promise to make a decision on any matter, including
formation of a position or policy, but does not include guidance given by
members of the governing body to legal counsel or other negotiator in a closed
attorney consultation or negotiation preparation session authorized in section 4404-19.1." NDCC 44-04-19.2(2) (e)
3. The remainder of a meeting during which an executive session is held is an open
meeting unless a specific exemption is otherwise applicable.
4. The minutes of an open meeting during which an executive session is held must
indicate the names of the members attending the executive session, the date and
time the executive session was called to order and adjourned, a summary of the
general topics that were discussed or considered that does not disclose any
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closed or confidential information, and the legal authority for holding the
executive session.
All meetings of the governing body of a public entity that are not
open to the public must be recorded electronically or on audiotape
or videotape. The recording must be disclosed pursuant to court order
under subsection 2 of section 44-04-18.11 or to the attorney general
for the purpose of administrative review under section 44-04-21.1. The
attorney general may not disclose to the public any recording received
under this subsection and must return the recording to the governing
body upon completion of the administrative review. The recording may
be disclosed upon majority vote of the governing body unless the
executive session was required to be confidential. Disclosure of the
recording by a public servant except as provided in this subsection is a
violation of section 12.1-13-01. All recordings under this subsection
must be retained for a minimum of six months after the executive
session that is the subject of the recording.
(Emphasis added)

I. ROLL CALL VOTING

Section 44-04-21 specifically prescribes the voting requirements for public meetings,
as well as the contents of the minutes of those meetings, stating:

44-04-21. Open voting at public meetings required—Results recorded in
minutes.
1. Unless otherwise specifically provided by law, all votes of whatever kind taken at
any public meeting governed by the provisions of section 44-04-19 must be open,
public votes, and all nonprocedural votes must be recorded roll call votes, with the
votes of each member being made public at the open meeting. Procedural votes
must be recorded roll call votes upon the request of any member of a governing
body holding a meeting subject to this section. As used in this section,
“nonprocedural” should be broadly interpreted and includes all votes that pertain
to the merits of the matter before the governing body.
2. Minutes must be kept of all open meetings and are records subject to section 4404-18. The minutes must include, at a minimum:
a. The names of the members attending the meeting;
b. The date and time the meeting was called to order and adjourned;
c. A list of topics discussed regarding public business;
d. A description of each motion made at the meeting and whether the motion
was seconded;
e. The results of every vote taken at the meeting; and
f. The vote of each member on every recorded roll call vote.
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Notwithstanding subsection 8 of section 44-04-18, the disclosure of minutes
kept under this subsection may not be conditioned on the approval of the
minutes by the governing body.
(Emphasis added).
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VETERANS’ EMPLOYMENT PREFERENCE Q & A
(NDCC Ch. 37-19.1)
WHO IS ELIGIBLE? A “wartime veteran” (see below) who is a North Dakota resident, a
U.S. citizen, qualified for employment and physically and mentally able to perform the
duties of the position. An un-remarried spouse of a deceased veteran is entitled to
receive Veterans' Preference. The spouse of a disabled veteran is also entitled to
Veterans’ Preference if the veteran was otherwise qualified to receive preference but is
unable to exercise this right due to a service-connected disability or other factors listed
in NDCC 37-19.1-03.
A "wartime veteran" is a person who served in the active military forces during a period
of war or who received the Armed Forces Expeditionary or other campaign service
medal during an emergency condition and who was discharged or released therefrom
under other than dishonorable conditions. A "wartime veteran" also includes a person
who died in the line of duty in the active military forces, as determined by the Armed
Forces.
A veteran must verify his/her eligibility for preference in accordance with requirements
in NDCC 37-19.31-02(1).
WHAT IS THE PREFERENCE? A qualified (by education or experience) wartime
veteran who is physically and mentally able to perform the duties of the position shall
be employed except:
• When a qualified disabled veteran is entitled to a superior preference;
• A competitive personnel system is in place; or
• There is justifiable cause documented in writing for not employing the veteran.
Justifiable cause not to hire a veteran must be something specific to that individual that
renders him or her unsuitable for the position. The fact that other candidates are better
or more qualified should not be considered justifiable cause." (North Dakota Public
Employment Law Update, April 1998)
HOW DOES AN EMPLOYER DETERMINE IF A VETERAN IS QUALIFIED?
Qualifications are determined by educational or by way of prior experience based on the
job description. Employers should therefore carefully craft thorough and detailed job
descriptions prior to advertising. Law allows use of interviews, background checks, and
skills testing to determine qualifications. See NDCC 37-19.1-02.
WHAT IS AN “COMPETITIVE PERSONNEL SYSTEM
NDCC 37-19.1-01 (3) defines a competitive personnel system as a system that rates
applicants for a position using an objective set of skills, knowledge, abilities, behaviors,
or other characteristics required for the position. It typically takes the form of a
uniformly administered examination. Law only requires that employers screen qualified
applicants under the competitive personnel system.
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Under this system, qualified veterans are entitled to an addition of 5 points to the
examination grade and qualified disabled veterans are entitled to an addition of 10
points based on a 100-point scale.
WHAT IS THE SELECTION PROCESS UNDER AN ESTABLISHED PERSONNEL
SYSTEM?
a. It is recommended that an employer determine the number of individuals who will be
eligible for final consideration before receiving and reviewing applications. After
testing is complete, qualified applicants should be placed on a listing (or certificate)
of eligibles based on their scores.
b. Add 5 points to the exam score of veterans and 10 points to the exam score of
disabled veterans if using a 100-point scale. If using a different scale, add 5% of the
total score to each veteran’s exam and 10% of the total score to each disabled
veteran’s exam.
c. Fill the position from the group of eligible individuals to be considered. The employer
may further inquire into the qualifications of each eligible individual from within that
group through means including interviews, background checks, and skills testing.
NDCC 37-19.1-02 (3d)
ARE ANY POSITIONS EXCLUDED?
Yes, superintendents and teachers in public school; chief deputy or private secretaries
of elected or appointed officials; numerous higher education positions and appointments
made by the governor or legislature are all excluded.
IN THE EVENT OF NONSELECTION, WHAT ARE THE EMPLOYERS’
RESPONSIBILITIES AND WHAT REMEDIES ARE PROVIDED?
If a veteran or a qualified veteran's spouse is not selected for the position for which s/he
applied, the employer must send notice to the veteran/qualified spouse via certified
mail. The notification must include the reasons for nonselection, inform the applicant of
the right to an appeal hearing, inform the applicant of the requirement that the request
for a hearing must be filed by certified mail within 15 days after the notification, inform
the applicant that a request for an appeal hearing must be made to the Commissioner of
Veterans' Affairs at the included commissioner's mailing address, and inform the
applicant that if the applicant requests an appeal, the applicant must mail a copy of the
request for an appeal hearing to the employer or employing agency. (NDCC 37-19.1-04)
Discharge of a veteran, reduction in compensation, or any employer action that causes
a veteran to quit employment within one year of receiving Veterans’ Preference, entitles
the veteran to a hearing upon written request to the Commissioner of Veterans Affairs,
as well as right to appeal under the Administrative Procedures Act (Ch. 28-32, NDCC).
Timelines are set out at NDCC 37-19.1-04.
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VETERAN’S PREFERENCE NOTICE: DID NOT MEET MINIMUM
QUALIFICATIONS
Applicant name
Address
City, State Zip
Dear Applicant:
Thank you for applying for the position of _________________________________.
Your application was reviewed under North Dakota Veteran’s Preference laws as
outlined in North Dakota Century Code (NDCC) 37-19.1
The information in your application and attached documents were screened for the
minimum qualifications criteria as stated in the position advertisement. Your application
packet did not prove you had the minimum qualification of _____________________
______________________________________________________________.
NDCC 37-19.1-04 provides that: If a veteran, or a qualified veteran's spouse, hereafter
known as the applicant, is not given the preference provided in section 37-19.1-02 or 3719.1-03, the applicant, after notification by certified mail that employment has been
refused, may request a hearing as provided in subsection 3. The request for a hearing
must be in writing, must include a copy of the employer's notification that employment has
been refused, and must be mailed to the commissioner of veterans' affairs by certified
mail within fifteen calendar days after the receipt of this letter.
Commissioner of Veterans' Affairs
PO Box 9003
Fargo ND 58106-9003
The applicant must mail a copy of the request for an appeal hearing to the employer
or employing agency by certified mail within fifteen calendar days after the receipt of this
letter.
Employer’s name
Address
City, State Zip
This notification was sent to you by certified mail in accordance with NDCC 37-19.1-04.
Please contact our office if you have questions about your application.
Sincerely,
Name
HR Director
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VETERAN’S PREFERENCE NOTICE: QUALIFIED BUT DID NOT
MEET MINIMUM SCORE REQUIRED FOR AN INTERVIEW
Applicant's name
Address
City, State Zip
Dear Applicant:
Thank you for applying for the position of _________________________________.
Your application was reviewed under North Dakota Veteran’s Preference laws as
outlined in the North Dakota Century Code (NDCC) 37-19.1. Unfortunately you were not
chosen to fill this position.
All qualified application packets were scored on a 100 point/percent scale. After the
packets were scored an additional [ 5 ] [ 1 0 ] 1 [ points] [percent] were added to your
score for [Veteran’s Preference] [disabled Veteran’s Preference]. We interviewed
the top [#] pre-determined number of candidates. Your application packet did not score
in the top [#] for interviews.
NDCC 37-19.1-04 provides: If a veteran or a qualified veteran's spouse, hereafter
known as the applicant, is not given the preference provided in section 37-19.1-02 or
37-19.1-03, the applicant, after notification by certified mail that employment has been
refused, may request a hearing as provided in subsection 3. The request for a hearing
must be in writing, must include a copy of the employer's notification that employment
has been refused, and must be mailed to the commissioner of veterans' affairs by
certified mail within fifteen calendar days after the receipt of this letter.
Commissioner of Veterans' Affairs
PO Box 9003
Fargo ND 58106-9003
The applicant must mail a copy of the request for an appeal hearing to the employer
or employing agency by certified mail within fifteen calendar days after the receipt of
this letter.
Employer's name
Address
City, State Zip
This notification was sent to you by certified mail in accordance with NDCC 37-19.1-04.
Please contact our office if you have questions about your application.
Sincerely,
Name
HR Director
1

Five points for all veterans, ten points for disabled veterans
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VETERAN’S PREFERENCE NOTICE: QUALIFIED BUT FAILED
CRIMINAL HISTORY RECORD CHECK
Applicant's name
Address
City, State Zip
Dear Applicant:
Thank you for applying for the position of______________________________________.
Your application was reviewed under North Dakota Veteran’s Preference laws as
outlined in the North Dakota Century Code (NDCC) 37-19.1. All qualified application
packets were scored on a 100 point scale. After the packets were scored an additional
[ 5] [10] 2 points were added to your score for [Veteran’s Preference] [disabled
Veteran’s Preference].
We interviewed the top [#] pre-determined number of
candidates. The interview questions/answers were scored by [#] interviewers. You signed
an agreement to conduct a criminal history record check. This check
showed__________________________________________________________________,
which may disqualify you for this position in accordance with the school district’s
policies.
The procedure for obtaining, correcting, or updating federal records is contained in 28 CFR
16.34: If you believe that the information in your criminal history record is incorrect or
incomplete in any respect and wish to make changes, corrections. or update the alleged
deficiency, you should make application to North Dakota Bureau of Criminal Investigation
(701-328-5500) or to the FBI, Criminal Justice Information Services (CJIS) Division, ATTN:
SCU, Mod. D-2, 1000 Custer Hollow Road, Clarksburg, WV 26306.
Before making a final determination of your disqualification from employment, the school
district will provide you with 10 business days to correct your criminal history record or
decline to do so. Failure to notify the District of any action you have taken related to your
criminal history record within this timeframe shall disqualify you from employment.
NDCC 37-19.1-04 provides: If a veteran, or a qualified veteran's spouse, hereafter known
as the applicant, is not given the preference provided in section 37-19.1-02 or 37-19.1-03
the applicant, after notification by certified mail that employment has been refused, may
request a hearing as provided in subsection 3. The request for a hearing must be in
writing, must include a copy of the employer's notification that employment has been
refused, and must be mailed to the commissioner of veterans' affairs by certified mail
within fifteen calendar days after the receipt of this letter.
Commissioner of Veterans' Affairs
PO Box 9003
Fargo NO 58106-9003

2

Five points for all veterans, ten points for disabled veterans
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The applicant must mail a copy of the request for an appeal hearing to the employer
or employing agency by certified mail within fifteen calendar days after the receipt of
this letter.
Employer's name
Address
City, State Zip
This notification was sent to you by certified mail in accordance with NDCC 37-19.1-04.
Please contact our office if you have questions about your application.
Sincerely,

Name
HR Director
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VETERAN’S PREFERENCE NOTICE: QUALIFIED-NOT TOP
CANDIDATE AFTER INTERVIEW
Applicant's name
Address
Address
Dear Applicant:
Thank you for applying for the position of _________________________________.
Your application was reviewed under North Dakota Veteran’s Preference laws as
outlined in the North Dakota Century Code (NDCC) 37-19.1. Unfortunately, you were
not chosen to fill this position.
All qualified application packets were scored on a 100 point scale. After the packets
were scored an additional [5] [10] 3 points were added to your score for [ Veteran’s
Preference] [disabled Veteran’s Preference]. We interviewed the top [#] predetermined number of candidates. The interview questions/answers were scored by
[#] interviewers and the top scorer was offered the position.
NDCC 37-19.1-04 provides: If a veteran, or a qualified veteran's spouse, hereafter
known as the applicant, is not given the preference provided in section 37-19.1-02 or
37-19.1-03 the applicant, after notification by certified mail that employment has been
refused, may request a hearing as provided in subsection 3. The request for a
hearing must be in writing, must include a copy of the employer's notification that
employment has been refused, and must be mailed to the commissioner of veterans'
affairs by certified mail within fifteen calendar days after the receipt of this letter.
Commissioner of Veterans' Affairs
PO Box 9003
Fargo NO 58106-9003
The applicant must mail a copy of the request for an appeal hearing to the
employer or employing agency by certified mail within fifteen calendar days after
the receipt of this letter.
Employer's name
Address
City, State Zip
This notification was sent to you by certified mail in accordance with NDCC 37-19.104. Please contact our office if you have questions about your application.
Sincerely,
Name
HR Director
3

Five points for all veterans, ten points for disabled veterans
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Descriptor Code: DDBD

RECOMMENDED

MILITARY LEAVE
Military leave shall be granted pursuant to current state (NDCC 37-01-25 and NDCC 3701-25.1) and federal law (38 U.S.C. 43).
End of (Name of District) Policy DDBD .......................................................................... Adopted:
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RECOMMENDED

Descriptor Code: DDEA

JURY & WITNESS DUTY
The Superintendent shall have the authority to request that an employee be excused
from service or the service delayed provided the special nature of the employee's
qualifications would make it difficult to secure an adequate substitute or if the timing of
the proposed jury service might be detrimental to the welfare of the school or the
children concerned.
Non-exempt Employees
(Non-exempt employees shall not be paid wages during jury duty. In addition,
non-exempt employees shall not be paid wages when subpoenaed as a witness
{when the District and employee or employee association are opposing parties}.)
OR
(During jury duty or when subpoenaed as a witness, non-exempt employees shall
be paid regular wages based on the number of hours typically worked but not to
exceed 40 hours {but shall remit any compensation for jury duty. In addition,
non-exempt employees shall remit any compensation for witness duty to the
District (when the District and employee or employee association are opposing
parties)}.)
Exempt Employees
Exempt employees shall be paid regular wages (but shall remit any compensation
for jury duty to the District. In addition, exempt employees shall remit any
compensation for subpoenaed witness duty {when the District and employee or
employee association are opposing parties}).
Expert Testimony
Employees shall not voluntarily serve as an expert witness when such activity is in
conflict of interest with the District.
End of (Name of District) Policy DDEA .......................................................................... Adopted:
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CHECKLIST FOR DRAFTING LEAVE POLICIES
WILL THE EMPLOYEE RECEIVE:
1.
Compensation while on leave?

Full pay

A set-off

No pay
NOTE: An employer may make a deduction from an exempt employee's salary for the
employee's full day absences due to sickness provided the deduction is made in
accordance with a bona fide plan, policy, or practice of providing wage replacement
benefits for such absences.
2.

Benefits while on leave?

Full

Reduced

3.

Credit for seniority while on leave?

4.

The right to return to a job?

Identical position

Comparable position

5.

The right to return before the end of leave?

DOES THE POLICY
1.
Define key terms (e.g., day, family, emergency, year)?
2.

Address the minimum and maximum leave duration?

3.

Limit the number of employees on leave simultaneously?

4.

Establish criteria for leave eligibility?

5.

Discuss handling of employees who have exhausted leave benefits but remain
on leave?

6.

Discuss the procedure for applying for and granting/denying leaves (e.g.,
approval at sole discretion of employer)?

7.

Address effect of failure to provide timely notice of intent to return (e.g., require a
reassignment, deemed a resignation)?

8.

Discuss whether accumulated leave benefits can be carried over from year to
year?

9.

Require medical or other appropriate certification as a condition of granting leave
and/or of allowing the employee to return to work?
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10.

Discuss consequences for extending leave without notice to the employer?

NOTE: This list is not intended or represented to be exhaustive. Each policy must be
developed on a case-by-case basis, taking into account federal and state law, existing
policies, and any employee contracts (e.g., the negotiated agreement for licensed
teachers).
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INCIDENT DOCUMENTATION
Employee Name: _______________________________________________________

Date

Time

Incident

Notes

Supervisor’s
Initials

Sept. 9, 2014

7:50 am

Failed to sign in

Sept. 23, 2014

N/a

Did not sign in

Oct. 25, 2014

N/a

Did not sign out

Nov. 23, 2014

8:00 am

Arrived late
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To: Employee name

SAMPLE MEMO TO FILE

From: Supervisor’s name
Date:
RE: Memo to File: Procedure for Student Grading
At the beginning of the 2012-13 school year, I gave you a copy of the high school
faculty handbook and asked you to read and familiarize yourself with its contents.
On October 4, 2013, you and I met to discuss your grading system for the first six
weeks of the 2013-14 school year. I expressed my concern to you that you did not
comply with the high school faculty handbook regarding the student grading system.
The handbook specifies that students are to have at least twelve daily grades and three
test grades per six weeks in addition to a six-week examination grade. While you used
the correct formula to compute grades, your English II students received only ten daily
grades and two test grades for the first six weeks. This was not discovered until the six
weeks had ended.
You explained that at your last place of employment, Minnesota Public School, the high
school had no procedure regarding grades, and you assumed that this year you could
establish your own grading system.
This memo’s purpose is to explain that you are expected to follow all requirements in
the high school faculty handbook as stated, including all directives regarding grading. In
all future six-week periods, you will record a minimum of twelve daily grades for your
students and a minimum of three test grades in addition to the six-week examination.
We have found this system to be one that allows students ample opportunity to do their
best in class. Compliance with this system is mandatory for all teachers.
I will be periodically monitoring your grade book to check for compliance. Please review
the instructional staff handbook thoroughly and make sure that you understand the
requirements in it. You are also directed to turn in grades in a timely manner in
accordance with timelines in the faculty handbook. If you have any questions, I will be
happy to discuss them with you.
If you disagree with the facts, conclusions, or directives in this memo, please advise me
in writing no later than _______________ so that we can meet to work out any
differences.
Employee’s Acknowledgment
I have received a copy of this memo. I understand that my signature does not
necessarily constitute agreement with its contents and that I have an opportunity to
respond to it if I disagree.
____________________________________
Employee’s Signature
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SAMPLE LETTER OF REPRIMAND
To:

Curt Custodian

From: Superintendent
Date: January 5, 2014
RE:

Letter of Reprimand: Unacceptable Conduct towards an Employee

This letter serves as a formal reprimand for failure to correct reported, unacceptable
conduct towards [employee’s name], hereafter complainant. This letter also contains
directives with which you must comply going forward.
1. [Date]: The complainant reported to me that you made a sexist remark related to her
inability to fold up the lunch tables in the gymnasium without your assistance. I held
a follow-up meeting with you to discuss the inappropriateness of the remark and to
inform you that such remarks would be inexcusable going forward.
2. [Date]: You asked the complainant why she was leaving work early and when she
replied that she was taking her son to the doctor, you asked her why she didn’t hire
a babysitter. I held a follow-up meeting with you to review the district’s chain of
command procedure and explain that you are not the employee’s supervisor and
therefore have no authority to comment on her reasons for taking approved leave.
3. [Date]: The complainant reported to me that on numerous occasions, you instructed
her to “slow down” and “not work so fast.” I met with you and verbally warned you
that you are not the employee’s supervisor and therefore shall not comment on her
work performance.
4. [Date]: The complainant reported to me that she is afraid to leave the school until
after you are gone for the day because you loiter by her car for several minutes after
working hours.
Directives for the addressing these issues:
According to the school district’s nondiscrimination and anti-harassment policy, conduct
that creates an intimidating, hostile or offensive working environment is unacceptable
and will not be tolerated. Your past behavior has created a hostile work environment for
the complainant, and you are prohibited from continuing such conduct. In order to
correct this behavior, you are required to comply with the following:
1. You are prohibited from engaging in any conduct that creates a hostile work
environment for the complainant or any other district employee, student, or
volunteer.
2. You will not make any comments to the complainant that are derogatory in nature or
that relate to her work performance. Any questions concerning the complainant’s
work performance shall be directed to me.
3. Except when on duty and your responsibilities require you to interact with the
complainant, you will avoid communicating with and being in proximity to her. I have
assigned you a parking spot in the east parking lot and you will go directly to your
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vehicle after working hours and leave school grounds unless otherwise directed by
me. You are prohibited from being in the west parking lot after work and will never
loiter by the complainant’s car.
I will be monitoring you to ensure compliance with the above directives.
Anti-Retaliation and Failure to Comply
The District will not tolerate any form of reprisal, retaliation, or discrimination against an
employee, district contractor, district agent, student and/or community member because
s/he, in good faith, files a complaint against the another district employee, contractor, or
agent. Furthermore, the District will not tolerate any form of reprisal, retaliation, or
discrimination against an employee, district contractor, district agent, student and/or
community member because s/he participates in an investigation, hearing, or inquiry
related to such a complaint. Any individual violating these prohibitions during or after
the issuance of this letter shall be subject to disciplinary action.
If you engage in any retaliation or fail to comply with any of the directives contained in
this letter, it will lead to termination of your employment with the district.
Employee’s Acknowledgment
I have received a copy of this memo. I understand that my signature does not
necessarily constitute agreement with its contents and that I have an opportunity to
respond to it if I disagree.
________________________________________
Employee’s Signature
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SCHOOL DISTRICT SUPERINTENDENT DEVELOPMENT PLAN
PROFESSIONAL GOAL

ACTION STEPS FOR SUPERINTENDENT

TIMELINE

Develop and disseminate staff satisfaction survey
to be completed anonymously.
Identify means of responding to any problematic
patterns that emerge from satisfaction survey
data. Report on proposed solutions to board.
Develop a staff newsletter and use regular staff
meetings as a way of communicating with staff on
school district happenings, new policies and
procedures, work flows, and areas where staff, as
a whole, should work to improve the school
and/or work environment.
Review staff handbook to identify policy gaps.
Obtain sample policies from NDSBA to fill gaps.
Bring policy recommendations to the board for
approval.

[Month, date,
year]
Upon receipt of
survey data

Provide board with
information needed for
decision making

Review board agendas and minutes from last
year to determine which items should have been
referred to committees for review and
recommendations and which items should have
been handled by administration. Provide board
with recommendations on increasing the role of
board committees and developing administrative
rules.

Provide
recommendati
ons to board
by [month,
date, year]

Work on developing
leadership skills

Work with board president to develop improved
job descriptions for principals and an improved
evaluation instrument and process for principals.
Implement upon completion.

[Month, date,
year]

Identify ways to build trust
and confidence of school
staff.

[Month, date,
year]

[Month, date,
year]
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Traditional

DIFFERENCE BETWEEN TRADITIONAL AND
ONE-LINE SALARY SCHEDULE

This type of schedule is based on matrix that begins with a base amount and builds from there
based on a teacher’s education and experience. Every teacher receives the amount by which
the base increases plus returning teachers receive an experience increase (vertical step) and
any education increase (horizontal step) that they have earned and timely filed with the
Business Manager.

Sample Traditional Schedule
Teachers new to the District and those
desiring a change in lane based on education
must file an official transcript of credits in the
office of the superintendent on or before
[date]. Only college or university graduate
credits, or credits that are part of an approved
graduate program, may be used for horizontal
movement on the salary schedule. Credits
earned shall be in the field of education or
subject matter in which a teacher is licensed
or assigned to teach and must be preapproved by the superintendent or his/her
designee.
Failure to provide the above
documentation by the deadline stipulated will
result in forfeiture of horizontal movement on
the salary schedule.
Not more than five years of credit (full years
only will be considered) shall be allowed on
the salary schedule for teaching experience
prior to entering the District.
Note: This schedule encourages teachers to pursue
continuing education. It freezes teachers’ pay after ten
years if they fail to make a lane change.

The board reserves the right to offer salary
increases in areas of critical need in
accordance with 15.1-16-21.

Teachers previously employed in the District
who are re-employed may be granted the
same number of years of experience on the salary schedule as allowed the last year taught
in this school district and may be advanced to the next step of experience credit provided
that the final year of teaching was a full school year as defined by NDCC 15.1-06-04.

One Line Schedule

The base is uncoupled from the rest of the schedule. Only newly hired teachers receive the
increase in base. A returning teacher’s salary is computed by adding the following amounts to
the teacher’s salary from the previous year:
a. Guaranteed annual increase (i.e., vertical/experience increment);
b. Horizontal (education) increment (if sufficient semester hours of credit have been earned
and timely filed);
c. Any additional amount that is negotiated.
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ONE LINE SCHEDULE EXAMPLE
•

New hires: Minimum salary for teachers employed by the District on a nine-month basis is
BS [$27,500]. Any teacher hired into the system may, at the discretion of the board, be
granted previous years of teaching experience from another system [up to # years]. For
each year of experience granted, a newly hired teacher will receive [$500], subject to the
condition that said teacher's total curricular salary shall not exceed the total curricular salary
to be paid to a returning teacher with the same number of years of teaching experience and
on the same education lane* except for areas of critical need as determined by the board in
accordance with 15.1-16-21 and any signing bonus offered to new teachers under 15.1-0933.1.**

•

Educational steps: District will pay [$500] for each [8] hours of graduate credit up to [40]
hours and [$1000] for a Master's Degree. All college/university semester credits must be
approved by the superintendent and all credits earned must be filed by the teacher with the
business manager by [date].*** Failure to meet these requirements shall result in forfeiture
of raise on the education lane of the salary schedule.

•

Returning teachers: District shall provide each contracted full-time returning teacher with a
[$500] annual increase to the teacher's compensation package. Each part-time contracted
teacher will receive the proportional amount.**** Additional teacher’s salary compensation, if
any, will be across-the-board increases as negotiated.

NOTE: This schedule does not address hiring back a teacher who was a former employee.
Such language may be added above.
*Such language might help convince experienced teachers to change from a matrix to a one-line
schedule.
**We recommend inclusion of this language to ensure the board is able to offer salary incentives under
statute.
***Such deadlines help ensure that the district does not have to make salary adjustments throughout the
school year.
****Ensure that your salary schedule addresses how pay will be calculated for part-time teachers. The
board may also consider defining how years of experience will be calculated for these employees.
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SAMPLE TEACHER’S CONTRACT
THIS AGREEMENT is made and entered into on the _______day of ______________,
20_____ between _______________________,a duly qualified teacher (hereinafter
called TEACHER) holding a valid North Dakota Teacher’s License Number
_____________, and the School Board of _________________Public School District
No. _______, County of ______________, North Dakota (hereinafter called the
SCHOOL DISTRICT).
1. DURATION: Said TEACHER is licensed to teach in the public schools in said County
of North Dakota and hereby contracts to teach in said SCHOOL DISTRICT during the
_____________school year for a term of _______________ months, beginning on
___________________, 20
.
2. SALARY: The School Board of said SCHOOL DISTRICT agrees to pay said
TEACHER an annual salary of
dollars,
payable in
equal installments as follows:
.
3. ASSIGNMENT(S): The above-named TEACHER agrees to faithfully perform such
services as may be reasonably assigned by the School Board or its designated
representative(s) during the life of this contract, including teaching assignments for
which said TEACHER is highly qualified.
4. EXTRACURRICULAR ASSIGNMENTS: The following extracurricular assignments
are included as an integral part of this contract, with additional compensation as
specified:
POSITION

ADDITIONAL COMPENSATION

____________________________

$ _________________________

____________________________

$__________________________

5. COMPLIANCE WITH POLICIES: TEACHER agrees to comply with all policies
of the SCHOOL DISTRICT, which policies shall be made readily available for
review upon request by the TEACHER.
6. QUALIFICATIONS: TEACHER hereby certifies that TEACHER is highly qualified
as defined and required by No Child Left Behind Act of 2001 and the North Dakota
Education Standards and Practices Board.
7. DEADLINE FOR ACCEPTANCE: This contract must be signed and returned to the
business manager by 5:00 p.m. on the
day of
, 20______,
or it will be deemed rejected.
____________________SCHOOL DISTRICT
PREPARE IN TRIPLICATE
President of the School Board
DISTRIBUTION: Business Manager
_____________________________________
County Superintendent of Schools
Business Manager
Teacher
_____________________________________
Teacher
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SAMPLE PRINCIPAL’S CONTRACT
THIS AGREEMENT is made and entered into on the ____ day of _______________,
20 ____, BETWEEN ____________________________, a duly qualified principal
(hereinafter called PRINCIPAL) holding valid North Dakota Teacher’s License Number
__________ and Administrator’s Credential Number _________, and the School Board
of ________________ Public School District No. _____, County of _____________,
North Dakota (hereinafter called the SCHOOL DISTRICT).
1. DURATION: Said PRINCIPAL is licensed to teach and serve as an administrator in
the public schools in said County of North Dakota and hereby contracts to serve as
principal in said SCHOOL DISTRICT during the ______ school year for a term of
________ months, beginning on _________________, 20____.
2. SALARY: The School Board of said SCHOOL DISTRICT agrees to pay said
PRINCIPAL an annual salary of _______________________ Dollars, payable in
______________________
equal
installments
as
follows:
________________________________________________________________.
3. ASSIGNMENT(S): The above-named PRINCIPAL agrees to faithfully perform those
services for which said PRINCIPAL is qualified and which may be reasonably
assigned by the School Board or its designated representative(s) during the life of
this contract.
4. EXTRACURRICULAR ASSIGNMENTS: The following extracurricular assignments
are included as an integral part of this contract, with additional compensation as is
specified:
POSITION
______________________________
______________________________

ADDITIONAL COMPENSATION
$_________________________
$_________________________

5. COMPLIANCE WITH POLICIES: PRINCIPAL agrees to comply with all policies of
the SCHOOL DISTRICT, which shall be readily available for review upon request by
the PRINCIPAL.
6. DEADLINE FOR ACCEPTANCE: This contract must be signed and returned to the
business manager by 5:00 p.m. on the _______ day of _____________, 20____, or
it will be deemed rejected.
_________________________ SCHOOL DISTRICT
PREPARE IN TRIPLICATE
DISTRIBUTION:
Business Manager
County Superintendent of Schools
Principal

_____________________________________
President of the School Board
_____________________________________
Business Manager
_____________________________________
Principal
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TEACHER SIGNING BONUS AGREEMENT I
(Lump Sum Payment)
This
AGREEMENT
is
made
and
entered
into
by
and
between
________________________ (hereinafter Teacher) and ______________________
Public School District No. ____ (hereinafter School District), for the sole purpose of
establishing and administering a teacher signing bonus pursuant to North Dakota law.
1.

AUTHORITY FOR BONUS: This signing bonus is offered pursuant to the
provisions of Section 15.1-09-33.1 of the North Dakota Century Code.

2.

CONDITIONS PRECEDENT: Teacher hereby certifies that the following
conditions, precedent to receiving this signing bonus, have been fully met:
a.
Teacher’s License: Teacher is currently either licensed or
approved to teach by the North Dakota Education Standards and
Practices Board (ESPB);
b.
Signed Contract: Teacher has signed, and intends to fully honor,
a contract of employment to serve as a classroom teacher in the
School District for the 20___-___ school year; AND
c.
Teacher was not employed as a classroom teacher by the board of
a public school district in North Dakota during the previous (i.e.,
20___-___) school year.

3.

AMOUNT OF BONUS: The total amount of this signing bonus is $__________,
payable in a single payment, subject to all required withholding (federal and state
income taxes, FICA, etc., but not Teacher Fund for Retirement), to be made,
after the conditions precedent described in Paragraph 2, above, have been met.

4.

SCHOOL DISTRICT’S RIGHT TO OFFSET AND REFUND: In the event
Teacher receives a signing bonus payment and fails to perform the contract in
full, whether as a result of voluntary or involuntary termination of employment
during a contract year, then the School District is entitled to a pro rata refund of
the payment received by the Teacher, equal in percentage to the percentage of
the contract not fulfilled by the Teacher for the school year in which the signing
bonus was paid. Teacher further agrees and does hereby authorize the School
District to offset an amount, not to exceed the amount of the refund to which the
School District is entitled, from any monies owed to the Teacher by the School
District. Teacher further agrees to repay any amount remaining unpaid after
such offset.

5.

OTHER TERMS AND CONDITIONS: Any signing bonus paid hereunder is
subject to the additional conditions that it:
a. Is in addition to any amount payable under a negotiated Teacher’s
contract;
b. Is not to be included in the School District’s negotiated salary
schedule; AND
c. Is not to be included as salary for continuing contract purposes.
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6.

SAVINGS CLAUSE: Should any term or condition of this Agreement be
declared illegal or unenforceable by a court of competent jurisdiction, that term or
condition shall be automatically deleted from this Agreement to the extent that it
violates the law. The remaining terms and conditions shall remain in full force
and effect for the duration of this Agreement, if not affected by the deleted term
or condition.

7.

ENTIRE AGREEMENT: The Teacher and the School District agree that the
terms and conditions set forth in this written Agreement represent the full and
complete understanding and commitment between the parties. Any verbal
agreements not included in this written Agreement are deemed null and void.
This Agreement may not be altered, changed, added to, deleted from, or
otherwise modified without the mutual consent of both parties in amendment,
written and attached hereto and made a part of this Agreement.
Dated this _____ day of ________________, 20_____.
________________________________
TEACHER
________________________________
SCHOOL BOARD PRESIDENT
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TEACHER SIGNING BONUS AGREEMENT II
(Installment Payments)
This
AGREEMENT
is
made
and
entered
into
by
and
between
________________________ (hereinafter Teacher) and ______________________
Public School District No. ____ (hereinafter School District), for the sole purpose of
establishing and administering a teacher signing bonus pursuant to North Dakota law.
1.

AUTHORITY FOR BONUS: This signing bonus is offered pursuant to the
provisions of Section 15.1-09-33.1 of the North Dakota Century Code.

2.

CONDITIONS PRECEDENT: Teacher hereby certifies that the following
conditions, precedent to receiving this signing bonus, have been fully met:
a.
Teacher’s License: Teacher is currently either licensed or
approved to teach by the North Dakota Education Standards and
Practices Board (ESPB);
b.
Signed Contract: Teacher has signed, and intends to fully honor,
a contract of employment to serve as a classroom teacher in the
School District for the 20___-___ school year; AND
c.
Teacher was not employed as a classroom teacher by the board of
a public school district in North Dakota during the previous (i.e.,
20___-___) school year.

3.

AMOUNT OF BONUS: The total amount of this signing bonus is $__________,
subject to the following terms, conditions and installment payments:
a.
First Payment: An initial installment payment of $__________,
subject to all required withholding (federal and state income taxes,
FICA, etc., but not Teacher Fund for Retirement), shall be made,
after the conditions precedent described in Paragraph 2, above,
have been met;
b.

Second Payment: A second installment payment of $__________,
also subject to all required withholding, shall be made after the
conditions precedent described in Paragraph 2, above, have been
met for the 20___-20___ school year; AND

c.

Third Payment: A third installment payment of $__________, also
subject to all required withholding, shall be made after the
conditions precedent described in Paragraph 2, above, have been
met for the 20___-20___ school year.
In the event that Teacher’s contract is nonrenewed, any right to
installment payments for school years subsequent to the nonrenewal shall
be extinguished and be deemed null and void.
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4.

SCHOOL DISTRICT’S RIGHT TO OFFSET AND REFUND: In the event
Teacher receives a signing bonus payment and fails to perform the contract in
full, whether as a result of voluntary or involuntary termination of employment
during a contract year, then the School District is entitled to a pro rata refund of
the installment payment received by the Teacher, equal in percentage to the
percentage of the contract not fulfilled by the Teacher for the school year in
which the signing bonus installment was paid. Teacher further agrees and does
hereby authorize the School District to offset an amount, not to exceed the
amount of the refund to which the School District is entitled, from any monies
owed to the Teacher by the School District. Teacher further agrees to repay any
amount remaining unpaid after such offset.

5.

OTHER TERMS AND CONDITIONS: Any signing bonus paid hereunder is
subject to the following additional conditions. That it:
a.
Is in addition to any amount payable under a negotiated Teacher’s
contract;
b.
Is not to be included in the School District’s negotiated salary
schedule; AND
c.
Is not to be included as salary for continuing contract purposes.

6.

SAVINGS CLAUSE: Should any term or condition of this Agreement be
declared illegal or unenforceable by a court of competent jurisdiction, that term or
condition shall be automatically deleted from this Agreement to the extent that it
violates the law. The remaining terms and conditions shall remain in full force
and effect for the duration of this Agreement, if not affected by the deleted term
or condition.

7.

ENTIRE AGREEMENT: The Teacher and the School District agree that the
terms and conditions set forth in this written Agreement represent the full and
complete understanding and commitment between the parties. Any verbal
agreements not included in this written Agreement are deemed null and void.
This Agreement may not be altered, changed, added to, deleted from, or
otherwise modified without the mutual consent of both parties in amendment,
written and attached hereto and made a part of this Agreement.
Dated this _____ day of ________________, 20_____.
________________________________
TEACHER
________________________________
SCHOOL BOARD PRESIDENT
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TEACHERS HIRED ON OR AFTER JANUARY 1ST
Contract Language

A nonrenewal hearing is not required for teachers who’s “term of employment begins on
or after January first and does not extend beyond June thirtieth of the same school
year.” In order to avoid any misunderstanding by a replacement teacher, it is
recommended that this be documented in the teacher’s individual contract with
language such as the following:

The undersigned teacher acknowledges that this contract is entered into for a term of
employment that begins on or after January first and does not extend beyond June
thirtieth of the same school year and the provisions of § 15.1-15-12 (3), NDCC exclude
the undersigned teacher from the “continuing contract” and nonrenewal rights of NDCC
Ch. 15.1-15.
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Descriptor Code: DGA

TEACHER GRIEVANCE PROCEDURE
The purpose of this policy is to provide a step-by-step procedure that guarantees the
right of teachers to administrative "due process," to assure fairness and equity. No
teacher or administrator shall discriminate against, coerce or interfere with any teacher,
administrator, witness or representative, for his/her involvement in the presentation or
adjudication of any grievance.
No action taken under this procedure shall in any way be construed as forfeiting the
right to seek redress through the courts.
If any provision of this procedure is or shall at any time become contrary to law, then
such provision shall not be applicable or performed or enforced, except to the extent
permitted by law.
Definitions
•
Grievance is an allegation by a teacher that s/he has been subject to a personal
loss, injury, or inconvenience because of a violation, misinterpretation, or
misapplication of a specific article, section, or paragraph of the negotiated
agreement or teacher’s individual contract.
•

Day as used herein shall be considered a school day and the time limits set shall
be considered a maximum.

•

Administrator or supervisor named in this policy (e.g., Superintendent) assumes
that his/her designate or deputy may serve in his/her place.

Time Limit
A grievance must be initiated within 30 days after the teacher knew or should have
known the term or condition giving rise to the grievance existed. Failure to timely
present the grievance in writing shall be a deemed a waiver of the grievance.
Conditions
Failure of the teacher to meet any of the deadlines contained in this procedure shall
terminate the grievance. Failure of a school supervisor/administrator to respond to the
grievance within specified deadlines shall be deemed a denial of the grievance and
shall allow the teacher to advance the grievance to the next step.
Procedure
Meetings held under this procedure shall generally be conducted on non-school time at
a place that will afford a fair and reasonable opportunity for all persons proper to be
present.
Each step in this procedure is intended to give bona fide consideration to the grievance
and is to be a separate review of the facts. Each official to whom the grievance is
presented shall issue a decision.
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1.

Informal Process: The Board encourages the resolution of grievances as near
the point of origin as possible. Therefore, an teacher with a grievance shall first
discuss it with his/her immediate supervisor. However, should such informal
process fail to satisfy the teacher, then a grievance may be processed as follows

2.

Formal Process: A teacher may be represented and accompanied by a
representative of his/her choosing at any step in this process. The teacher filing
the grievance must be present at each step in this procedure.
a.
The teacher who is filing the grievance shall prepare a written statement
containing his/her name, address, and telephone number; school building,
address, telephone number, and name of principal; the specific contract
provision being grieved and why; and the requested remedy. The written
grievance must be signed and dated by the grievant.
b.

An teacher may present the written grievance to his/her immediate
supervisor by the deadline contained in the “Time Limit” section of this
procedure. The supervisor shall make every effort to resolve the grievance
and shall, within ten (10) days of the filing of the grievance, render a
written answer on the grievance.

c.

If no agreement is reached or the time limit outlined above elapses without
answer, the aggrieved teacher may present the written grievance to the
Superintendent. This step must be initiated within four (4) days of the
supervisor's written decision or within fourteen (14) days of the filing of the
grievance in the event the supervisor fails to provide a written answer. The
Superintendent shall either refer the grievance to a designated
representative or shall personally work with the aggrieved to seek an
equitable solution within ten (10) days. A written response shall be made
to the grievant within the same ten (10) days. The Superintendent's
decision is final, subject to court review if the teacher files suit.

End of [Name of District] Policy DGA ............................................................................ Adopted:
[12/09]
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Descriptor Code: DKBB

CONTRACTED STAFF RESIGNATIONS & REQUEST
FOR RELEASE FROM CONTRACT
All professional staff under contract with the District are expected to fulfill the entire term
of the contract.
Request for Release from Contract
When a member of the professional staff requests a release from contract, the Board
may exercise one of three options:
1.
Grant an unconditional release from contract.
2.
Deny temporarily or table the request with the understanding that the
administration will be directed to facilitate the granting of the request by seeking
an adequately qualified replacement.
3.
Deny the request.
[The Board shall develop regulations containing conditions under which it may
grant a release from contract for professional staff.]
No release from contract shall be deemed granted until the Board has unconditionally
approved it.
[Liquidated Damages and] Breaches
[Any release from contract or breach of contract is subject to a payment of
liquidated damages to the District {unless waived by the Board}]. [Liquidated
damage amounts shall be placed in board-approved regulations.]
Any teacher or administrator who has not been granted a release by the Board and who
fails to fulfill a teaching or administrative contract with the District will be reported to the
Education Standards and Practices Board.
Resignation
Professional staff members who decide to leave the employment of the District at the
end of their current contract are requested to submit a written resignation to the
Superintendent immediately upon making the decision. The resignation shall indicate
clearly the date upon which it is intended to be effective. No resignation shall be
deemed effective until the Board has approved it.
Complementary Documents
•
DKBB-BR, Granting a Release from Contract
End of [Name of District] Policy DKBB .............................................................. Adopted: [11/13]
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Descriptor Code: DKBB-BR

GRANTING A RELEASE FROM CONTRACT
The Board may grant a release from contract for the following reasons:
1.
Reasons of personal health where a physician's statement supports the request.
2.
Serious illness or death in the immediate family that requires the professional
staff member’s absence for an extended period of time.
3.
The Board may, in its sole discretion, grant release from contract for other
reasons.
End of [Name of District] Board Reg. DKBB-BR ......................................................... Approved:
[11/13]
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