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EMPLOYEE MUST GIVE EMPLOYER REASONABLE CHANCE
TO WORK OUT PREGNANCY ABSENCE ISSUES
An employee seeking medical leave has an obligation to be reasonable and not assume the worst or jump to conclusions too fast.
Read on to see how a pregnant employee quit her job before giving her employer an opportunity to remedy her attendance issues. The
Eighth U.S. Circuit Court of Appeals (which includes North Dakota) found that she wasn’t constructively discharged because she
didn’t attempt to work out her medical concerns with her employer.
The employee handbook and the PTO policy–Kimberli Trierweiler began working for Wells Fargo as a bank teller in October
2006. After she was hired, she received an employee handbook explaining the company’s policies on attendance, absenteeism,
and paid time off (PTO). The handbook also provided several contact numbers for assistance with medical accommodations,
harassment, and discrimination.
Wells Fargo employees receive 20 days of PTO each year. New employees are eligible to take PTO after a one-month waiting
period. Trierweiler used all of her PTO by the end of the year. In December 2006, she informed her supervisors, Jennifer Brown
and Mandy Maynard, that she was pregnant. Because her one-year anniversary date with Wells Fargo fell after her due date, she
wasn’t eligible for leave under the Family and Medical Leave Act. She was, however, eligible to take maternity leave under Wells
Fargo’s short term disability plan.
In April 2007, Maynard and the branch manager conducted a formal performance evaluation with Trierweiler. Maynard rated her
performance as meeting or exceeding expectations. There was no discussion about her attendance or PTO use.
Attendance issues–Brown visited with Trierweiler after her evaluation to discuss her attendance. During the first three and a half
months of 2007, she was absent eleven and one-half days and had three additional days scheduled before the end of April. The
absences, which weren’t pregnancy-related, amounted to nearly 120 hours of her 160 hour annual PTO allowance.
In May, Trierweiler took another PTO day. Maynard e-mailed HR the same day to ask how she should handle her continuing
absences. HR advised her to inform Trierweiler that she would receive a written warning if she missed another day of work.
Maynard called a meeting with Trierweiler and allegedly told her she “would be done working there” if she missed one more day of
work before the end of the year.
The next day, Trierweiler saw her doctor for stress and cramping. After the visit, she left a phone message for Maynard saying she
had a doctor’s note for pregnancy-related medical leave for the entire week. Maynard returned the call and left a voicemail message
supposedly stating, “This isn’t going to work, you taking time off.” Trierweiler assumed the message meant she no longer had a job.
She didn’t contact Maynard or anyone else at Wells Fargo to inquire about her job status.
The following week, Trierweiler was on medical leave per her doctor’s instructions. During that time, Maynard sought advice
about the situation from HR. The decision was made to (1) issue Trierweiler a
formal warning for her previous absences, not including the recent medical leave,
and (2) contact Wells Fargo’s WorkAbility program to explore possible temporary
accommodations for Trierweiler’s current and future pregnancy-related leaves. Two
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days later, on the last day of her medical leave, Trierweiler drove through the bank’s
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drive-through lane, gave a teller her keys, and said she was “done”.
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Trierweiler sued Wells Fargo for constructive discharge based on her pregnancy. The district court dismissed
case
in2
favor of the employer, and Trierweiler appealed.

Eighth Circuit’s decision–Affirming the district court, the Eighth Circuit found that “Trierweiler…presented no
evidence to suggest that she made any attempt to work out her concerns with Wells Fargo about maternity leave or
Maynard’s attendance demands.” She never spoke with HR, used any of the resource phone numbers provided in the
employee handbook, or attempted to return to work after her pregnancy-related absence. The court reasoned that part
of an employee’s obligation is to be reasonable and not assume the worst or jump to conclusions too fast. Although her
supervisors and HR decided to seek assistance from the WorkAbility program to explore accommodations, Trierweiler
didn’t return to work, thus failing to give Wells Fargo an opportunity to remedy her problems. Therefore, she couldn’t
show that she was constructively discharged.
Lessons learned–Your employees have an obligation to give you an opportunity to remedy medical- and pregnancyrelated leaves and not assume the worst and jump to conclusions. In this case, the court looked favorably on the fact that
the employer provided phone numbers in the employee handbook for employees to use when they had questions about
medical and other issues. However, Trierweiler failed to take advantage of the employer’s policy before quitting. Having
clear attendance and PTO policies, along with phone numbers for employees to use to resolve work-related issues, helped
the employer in this case avoid liability. Reprinted courtesy of North Dakota Employment Law Letter. For subscription information, please call
800-274-6774 or click to www.HRhero.com.
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TEMPORARY TRAFFIC CONTROL DEVICES
This spring and summer, mother nature unleashed her fury in terms of moisture in North Dakota. This
unprecedented amount of water inundated many of our roads. Some roads were impassable on a short-term
basis while others remain covered and no relief is expected any time soon. Temporary traffic control devices were
placed on many roads to warn motorists of road closures. We have found numerous traffic control devices were
homemade or makeshift in their design and construction.
Sheets of plywood or 55 gallon barrels with words spray-painted on them, “Road Closed,” you might think
conveys the message to a reasonable person that the road, is in
fact, closed. There is a problem with this line of thinking. That
problem is ALL traffic control devices must meet the standards
of the Manual on Uniform Traffic Control Devices (MUTCD).
If the MUTCD is not followed and a liability claim is made
there is little or no defense available to fight the claim. You will
lose! These federal standards have been adopted by the State of
North Dakota. The MUTCD is available on-line for viewing or
download.
Plywood, metal barrels, flags, wires with rags tied to them, seed
sacks, etc., have no retroreflectivity as standard traffic control
devices do. Retroreflectivity or the ability to reflect light back to
the source (i.e., vehicle headlights) is a requirement of the MUTCD. These makeshift materials MAY work, but
only as an extremely short-term measure. Extremely short-term means until you can get to the shop yard and grab
the appropriate MUTCD conforming devices to put in their place. When closing a road, you should use a Type
III barricade. If possible, Road Closed Ahead signs also should be utilized. Additional wording indicating how far
ahead the road is closed is advisable. If the road is only available to local traffic, then the signing should indicate
this. Any intersecting roads or driveways beyond a Road Closed sign need to have an additional sign. The Type III
barricade should be used when no vehicular traffic of any kind is to pass beyond that point.
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The locations of these temporary traffic control devices need to be periodically inspected. If the conditions
have changed, the signing will need to be modified or removed. Occasionally, the problem will have worsened
and additional traffic control measures will need to be taken. Our staff has come across several locations where
the Road Closed sign was no longer warranted as the water had subsided and the road had been improved.
Sometimes the public will move these devices and they will
have to be reinstalled at their proper locations. When on-site
inspection reveals the public is driving around the devices,
additional measures will need to be taken to prohibit access.
If City, County, or Township personnel come across a situation
where temporary traffic control devices are required, a phone call
to appropriate personnel from the location of the problem is in
order. This could be the highway department, public works, and/
or the law enforcement agency having jurisdiction. All activity
involving traffic control devices, including any calls made or
received, should be thoroughly documented and kept on file.
If you have questions on this information, please contact Doug Griffin at doug.griffin@ndirf.com or Mark
Verke at mark.verke@ndirf.com or local phone 224-1988 and WATS 1-800-421-1988.
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LOSS RATIO
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Last year, at about this time, I used the success of the
Minnesota Twins (2010 edition) to illustrate things like
making the most of limited resources and being successful
by paying attention to the details. I’m still using the
Twins’ experience as an example but this year the message
is - don’t let this happen to you! The baseball club went
from first to worst in a hurry by way of a familiar route
– bad luck and poor decisions – a track we can avoid
by taking advantage of the training and networking
opportunities afforded by the annual conferences of
North Dakota’s political subdivision associations.
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The loss ratio is calculated by dividing incurred
losses, including loss adjustment expenses, by
earned premium. A ratio greater than 100%
means incurred losses exceed premium income.
This year's ratio is higher than normal because
of increased weather related claims, which also
happened in 2009.
www.ndir f.com

I have met and gotten to know many of you through
our mutual attendance at these events and look forward
to seeing you there again this year – and to meeting
those who may be making the trip for the first time. The
conferences are an excellent means by which to stay
current on the issues faced by local officials and discuss
solutions to common problems.
As you have heard from me and others at NDIRF many
times, appropriate training is a very important factor in
keeping our liability costs under control. A fundamental
gateway to providing that training is the exposure elected
decision makers receive to these opportunities at the state
association conferences. I hope to see you there!

STEPS TO TAKE BEFORE
ASSIGNING OVERTIME
If your company is pressing you for greater productivity,
you might have to start thinking about
assigning overtime. In order to avoid legal
hassles, maintain a good work flow, and
keep employees informed and in the loop,
follow these guidelines:
•

Follow the law. Federal law mandates
that employees who work more than
40 hours a week receive overtime pay. State laws may also set
limits on how many overtime hours an employee can work per
day or over a given number of days. Child labor laws as well
as health and safety regulations can further affect overtime
procedures. Check with your lawyer before assigning
overtime.

•

Explain job requirements. Job applicants should be
told whether their jobs would require overtime work. For
example, point out how overtime is an essential part of the
job, and that accepting the job applicants have agreed to put
in extra hours.

•

Check labor contracts. Union contracts generally specify
which workers are subject to overtime requirements or qualify
for overtime opportunities. In some cases, senior employees
have first refusal of overtime.

CALENDAR
Mark Your

Oct
16-19:
28-29:

Dec
08:

ND Association of Counties
Annual Conference & Expo
Ramkota Inn, Bismarck
ND School Boards Association
Annual Convention,
Ramkota Inn, Bismarck
NDIRF Board of Directors
Meeting
NDIRF offices, Bismarck

North Dakota Insurance Reserve Fund Board of Directors
Randy Bina, Bismarck
Burdell Johnson, Tuttle
Mark A. Johnson, Bismarck
Shawn Kessel, Dickinson
Ron Krebsbach, Garrison
Rod Landblom, Dickinson
Tom Larson, Park River
Connie Sprynczynatyk, Bismarck
Scott Wagner, Fargo
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