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NORTH DAKOTA EMPLOYEE SLAMMED WITH
ATTORNEYS’ FEES IN NDHRA SUIT
“Discourage litigation. Persuade your neighbors to compromise whenever you
can. Point out to them how the nominal winner is often a real loser – in fees,
expenses, and waste of time.”
Sound familiar? Those are the words of none other than America’s 16th
President, Abraham Lincoln. Savvy employers know that there are times when
the best business decision is to simply resolve employment claims early, before
substantial amounts of time, legal fees, and expenses are poured into them. But
sometimes that simply isn’t possible. Some lawsuits simply must be litigated
because of principle, unreasonable settlement demands, or other circumstances
that make settling impossible. In those cases, employers generally know that the
price of “victory” can be high. However, it often seems that employees who file
claims against their current or former employers simply don’t consider the fact
that victory can be costly – and defeat even more costly.
The North Dakota Supreme Court recently emphasized that employees who
pursue claims against their employers face a very real risk of not only losing but
also of writing a large check at the end of the battle.

This Relationship Is Over
As with many employment claims, this case started with a breakup.
The odyssey began when the Barnes County Municipal Airport
Authority terminated the employment of Lori Jury, a part-time clerk.
Jury was employed by the authority from 2007 to 2013 under the
direction of the authority’s board and the airport’s manager. All was well
until the death of the airport manager in 2012. For several months, the
airport manager position remained open, and Jury assumed additional
responsibilities in support of the board’s then-chairman. Jury was also
co-chair of an ill-fated air show that never occurred because of the death
of a renowned local pilot during a practice flight.

Oh, No, It’s Not Over
Unwilling to accept the
board’s decision, Jury filed a sex
discrimination and retaliation
complaint with the North Dakota
Department of Labor and Human
Rights (NDDOL). After a lengthy
investigation in which Jury was
represented by a lawyer, the NDDOL
found her claims lacked probable
cause and dismissed them.
Still unsatisfied, Jury sued the
airport, asserting a variety of claims,
including discrimination, wrongful
termination, defamation, harassment,
emotional distress, loss of income,
and retaliation. This time, however,
she represented herself without a
lawyer.
The district court held five
telephonic hearings to discuss status
conferences and motions, including
motions related to Jury’s failure to
produce tax documents to support
her loss of income claim. Jury was
notified of the times and dates of the
telephonic hearings by notices from
the court. She was reprimanded by
the court twice and ordered to pay

While preparation for the air show was occurring, the board advertised
the airport manager position. Jury applied for the job, but she
was not selected. Instead, a male applicant with a pilot’s license
– something Jury lacked – was hired. Jury did not take well
to being rejected for the position, and her relationship with
the board deteriorated. In May 2013, Jury was fired during a
Role
regular monthly meeting following a marathon performance
appraisal session in which she and the board expressed mutual
distrust.

continued on Page 2

INSIDE ...

of the Local Agent
Financial Insights
From the CEO

A PUBLICATION FOR PARTICIPANTS OF THE NORTH DAKOTA INSURANCE RESERVE FUND

continued from Cover Page

pay the airport nominal attorneys’ fees for failing to cooperate during discovery (pretrial fact-finding) and
disobeying a court order.
After taking Jury’s deposition testimony, the airport filed a motion for summary judgment asking the court to
dismiss her lawsuit because of a lack of evidence to support her claims. In addition, the airport asked the court
to order her to pay a portion of its reasonable attorneys’ fees under a provision of the North Dakota Human
Rights Act (NDHRA) that grants attorneys’ fees to the “prevailing party” in a discrimination claim.
As part of its motion, the airport notified Jury of the time and date of the hearing on the matter. She
admitted receiving notice of the hearing and filed a brief opposing the motion, but she did not appear for the
hearing. The district court granted the airport’s motion, dismissed the case, and ordered Jury to pay $10,000 in
attorneys’ fees to the airport under the NDHRA.
Jury filed a motion to vacate (set aside) the court’s order. She contended that she didn’t understand that
the hearing would be held on the date in question because the only notification she received came from the
airport’s counsel. That stood in contrast to previous notices, which came from the court itself. Noting that
she had knowledge of the hearing and that oral arguments wouldn’t have changed the outcome of the case, the
district court denied her motion. Jury appealed to the North Dakota Supreme Court.
Yes, It Really Is Over
After arguments before the supreme court at which Jury represented herself, the battle ended some three years
after it began. The supreme court rejected Jury’s appeal, noting the district court was not required to send
an independent notice of the summary judgment hearing. The court stated, “Jury’s decision to disregard the
(airport’s) notice was at her own peril.”
Further, the supreme court upheld the award of attorneys’ fees to the airport. The court noted that the
attorneys’ fees awarded by the district court were a fraction of the fees the airport incurred. The court also
noted that the fees were awarded based in part on Jury’s refusal to follow judicial orders and filing meritless
motions. Therefore, the supreme court concluded that the award of attorneys’ fees was not an abuse of
discretion under the NDHRA. Jury v. Barnes County Municipal Airport Authority, 2016 ND 106 (6/2/16).
A Word To The Wise
This case illustrates that juries don’t always decide the outcome. The judge decides the case when it is
dismissed for a lack of viable legal claims. This case is also a cautionary tale to employees who are inclined
to file baseless claims under the NDHRA. Those employees may be left holding the bag in the end. If a
court exercises its discretion to award attorneys’ fees and costs to an employer that successfully fends off
discrimination claims, the result may be precisely the opposite of what the employee envisioned.
Lisa Edison-Smith represented the Barnes County Municipal Airport Authority in this matter. Lisa is an MSBA-certified
labor and employment law specialist and a shareholder in the Vogel Law Firm. You may reach her at ledison-smith@
vogellaw.com.
Reprinted courtesy of the North Dakota Employment Law Letter. For subscription information, please call 800-274-6774
or click to www.HRhero.com.
visit our website

RISK SERVICES
THE ROLE OF THE LOCAL AGENT
Local insurance agents are an essential part of the coverage and service programs offered by the NDIRF. The agent, working
with a NDIRF member, can maximize the benefits of NDIRF coverage and service. The selection of a local agent is left to each
member and is not a duty to be taken casually. A priority in the selection process should be given to the agent displaying an
understanding of the member’s exposures, property and casualty insurance knowledge, and an understanding of NDIRF coverage.
In conjunction with the philosophy of having our members select the local agent they wish to engage, members also have the
ability to change their local agent. The NDIRF has adopted an Agent of Record procedure that establishes with the NDIRF
which agent a member will work through.
The NDIRF considers the Agent of Record to be:
1) The first agent submitting completed applications to the NDIRF, for a prospective member; and
2) The current agent servicing the account, for a current member.
If a member or prospective member would like the NDIRF to provide cost quotations to an agent different from their current
or first agent, the following procedure applies:
A letter (Agent of Record Letter) must be received, signed by a representative of the
current or prospective member, indicating the member’s wishes in providing cost quotations
to a different agent.
Once the Agent of Record Letter is received by the NDIRF office, the current Agent of Record is given 10 working days to
discuss the Agent of Record Letter with the member or prospective member. If these 10 days have elapsed and the Agent of
Record Letter is not rescinded, cost quotations will be released to the agent indicated in the Agent of Record Letter.
In order for a member to receive a timely cost quotation from the agent indicated in an Agent of Record Letter, the Letter
should be received in the NDIRF office no later than 30 days prior to the coverage renewal date.
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FINANCIAL INSIGHTS
OPERATING RATIO
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The first Tuesday in November is drawing near and
not a moment too soon – we will most likely be at or
near saturation point with regard to the marketing of the
candidates by election day. If all of the data we require to
be informed voters were being transmitted to our passive
receptors as we watch television, listen to the radio, note
billboards and yard signs in passing or scan print ads, we’d
be set.
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The operating ratio shown above is the sum of NDIRF's
loss and expense ratio less the investment income ratio. The
operating ratio is a measure of NDIRF's profitability and is
the principal determinant of the Fund's financial solvency
and stability. A ratio less than 100% means that a company
is profitable and the lower the ratio the more profitable a
company is. In 2016, so far losses, incurred have been high
due, in part, to the severe weather hitting ND this summer
but the ratio is slightly better than 2015 due to investments
performing better so far this year.

www.ndirf.com

More likely, however, the views of candidates regarding
issues of specific concern to local government in North
Dakota reside a little deeper. Given the ever-increasing
importance of the ability of local governments to provide
the services so necessary to our recent growth, and now
to do so with reduced revenues, we need to perform our
“due diligence” as electors so that we have an idea what to
expect when January, 2017 rolls around. I encourage you
to take advantage of news profiles, interviews, forums
and even conversations with the candidates themselves to
help decide who is best suited to carry on this important
work.
Last, but certainly not least, thanks to all who have
tossed their hat into the ring. Campaigns take a great deal
of personal time and effort with no guaranty of result - all
who stand for election perform a valuable public service.
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North Dakota Insurance Reserve Fund Board of Directors
Randy Bina, Bismarck
Blake Crosby, Bismarck
Mike Lautenschlager, Berthold

Burdell Johnson, Tuttle
Cindy Schwehr, Rogers

Mark A. Johnson, Bismarck
Shawn Kessel, Dickinson
Bruce Strinden, Mandan
Chris West, Grafton
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The NDIRF’s relationship with agents is intended to be as
helpful as possible to NDIRF members. It is important that a
member select an agent with whom they are comfortable.
If, at any time, you have questions about the Agent of Record
process, please do not hesitate to contact Brennan Quintus,
NDIRF Risk Services Manager, at 701-751-9105 or at
Brennan.Quintus@NDIRF.com.

CALENDAR
Mark Your

Oct

28: ND School Boards Association
		
Annual Convention,
Ramkota Inn, Bismarck
Dec
1: NDIRF Board of Directors Meeting
NDIRF offices, Bismarck

NEW AT NDIRF
The NDIRF is pleased to announce that Michelle Lang has joined the company as an Outside Claims
Adjuster. Michelle is a graduate of the University of North Dakota and
holds a Bachelor’s Degree in Accounting. She is also a Notary Public.
Michelle worked previously for State Farm Insurance for a number
of years, holding several different positions including Auto Claims
Specialist and most recently Fire Claims Specialist.
Michelle and her husband Cory have two children – Katelyn is a
junior and Jake is a freshman at Legacy High School. Michelle’s interests
include walking their golden retriever, Cassie, gardening, scrapbooking
and being active in booster groups at Legacy High School.
She is looking forward to serving the NDIRF’s members and can be
reached by email at Michelle.Lang@NDIRF.com or by phone at
(701) 751-9120.

