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MAKE SURE YOUR ORDINANCES DO NOT
BREAK THE LAW
Many of you have likely been involved in the decision to enact or modify an ordinance. While these
decisions are common, they may carry unintended consequences. Specifically, if a local ordinance
violates federal law, it can result in extensive and costly litigation. Many well-intended ordinances
have been placed under the judicial microscope at the expense of taxpayers across the county.
For example, in Reed v. Town of Gilbert, 135 S. Ct. 2218 (2015) the United States Supreme Court
recently decided Gilbert, Arizona’s city ordinance that intended to regulate signs in public areas
violated the First Amendment of the Constitution. Additionally, in Sak v. City of Aurelia, Iowa,
832 F.Supp.2d 1026 (N.D. Iowa 2011) a federal district court prohibited the City from enforcing
its ordinance banning pit bull dogs within city limits because it conflicted with the Americans with
Disabilities Act. The court explained the “national public interest in enforcement of the ADA ‘trumps’
the more local public interest in public health and safety reflected in the Ordinance prohibiting pit
bull dogs within the City.” Suffice it to say, neither Gilbert nor Aurelia likely envisioned they would
be cited as cautionary tales of political subdivisions whose ordinances violated federal law.
While Gilbert and Aurelia are just two examples of political subdivisions whose ordinances were
viewed unfavorably by federal courts, rest assured that court dockets across the country are filled
with similar cases involving allegations that local ordinances conflict with federal law. Regardless of
the nature of the proposed ordinance, you will want to ensure it is valid. This is not always an easy
task and even federal judges often disagree over an ordinance’s validity. For example, two federal
courts found Gilbert, Arizona’s sign ordinance to be constitutionally valid before the Supreme Court
reversed finding that Gilbert could regulate signs in public places, but not in the manner provided by
its ordinance. A minor change in approach could have accomplished the same goal without years of
unsuccessful litigation.
It is important to consult legal counsel prior to passing or amending
any ordinances. Your attorney will likely be able to help you craft
an ordinance that will accomplish your goals and survive a potential
challenge in court. A minor adjustment can convert a problem
ordinance to a valid ordinance and save you from years of costly
litigation. Provided by Brian D. Schmidt, Attorney at Law and partner at Smith
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USE OF ROADWAYS BY AIRCRAFT
The NDIRF is aware that aircraft have used and are using public roadways as landing strips. This is illegal,
except in emergency situations, unless the owner of the roadway consents to such use (N.D.C.C. §2-03-04). If a
member allows the use of a roadway as a landing strip, the NDIRF provides NO COVERAGE for any injury or
damage to the aircraft operator, the aircraft, or other individuals or property.
The applicable liability coverage exclusion reads: “This coverage does not apply to “personal injury” or
“property damage” resulting from the ownership or operation of any airport, airpark, or similar facility, including
runways, hangars, buildings or other properties used in connection with aviation activities.” The operative part of
the exclusion is, “other properties used in connection with the aviation activities.” If an entity knowingly allows a
roadway to be used in connection with aviation activities, this exclusion applies.
If a roadway is being used as a landing strip, there are a number of ways to protect your entity’s interests.
Require the aircraft owner and operator to hold harmless and indemnify your entity from any and 		
all liability and costs you may incur as a result of injury or damage in connection with aircraft operations.
Also require them to pay for any damage to your entity’s property as a result of the roadway being used as a
landing strip. It is important that the operator, if not the owner of the aircraft, also sign the agreement.
Require the aircraft owner to add your entity as an additional insured on his or her aircraft liability policy
and general liability policy. It is important to require a $2,000,000 limit of liability. This limit of liability
will be split between your entity and the operator if there is a loss. This leaves your entity with $1,000,000
in coverage, the maximum limit of liability by statute, for a political subdivision. Make sure defense costs are
in addition to policy liability limits.
If the aircraft owner and operator will not provide
the above financial guarantees, an alternative may
be to purchase an airport liability insurance policy.
However, it may be difficult or impossible to purchase
this policy for use of roadways as landing strips.
If the aircraft owner and operator will not provide
the financial guarantees but your entity still wants
to allow the use of your roadway for this purpose, at
minimum require the roadway to be properly signed,
closed, or staffed by trained flag personnel when it is
being used as a runway.
With the availability of local airports out of which to
base operations, the use of a roadway as a landing strip is a
practice we feel is unnecessary. If it must be done, ensure
it is done safely.
If there are any questions on this information contact
Director of Member Services, Corey Olson, at (701)7519107 or corey.olson@ndirf.com.
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The loss ratio is calculated by dividing incurred
losses, including loss adjustment expenses, by
earned premium. A ratio greater than 100%
means incurred losses exceed premium income.
visit our website

NDIRF TAKES OVER ADMINISTRATION OF THE
ND FIRE AND TORNADO FUND
During the 2019 legislative session, the North Dakota Legislature provided the North Dakota Insurance Department
(NDID) with authorization to contract with the North Dakota Insurance Reserve Fund (NDIRF) for the administration
of the North Dakota Fire and Tornado Fund (NDFT). As a result, the NDID and NDIRF entered into an agreement
effective June 28, 2019 which allows the NDIRF to take over many of the administrative functions of the NDFT,
including underwriting, premium collection, loss control, and claims administration.
There have been many questions regarding this transition. Below are answers to a few of the most frequently asked:
1. Q: Is the NDIRF changing NDFT coverage and/or rates?
A: The NDIRF did not change the coverage or rate structure for the current policy period (2019-2020). However,
the NDIRF will begin evaluation of the entire NDFT operation and we welcome your input regarding coverage and
service. Please feel free to contact our office with any suggestions or concerns you may have. In addition, you may
receive a notice of a formal survey asking for your comments on the current program and input for future operation.
Once you receive the survey, please take the time to complete it as thoroughly as possible as it will assist with future
operation of the NDFT.
2. Q: How will the NDIRF distribute NDFT policies and provide service to NDFT members now and in the
future?
A: For the 2019-2020 policy period, each NDFT member will receive their renewal packet and instructions as they
have in the past. NDFT members can contact the NDIRF directly regarding coverage questions or changes and to
report a claim or inquire about an existing claim.
The NDIRF does intend to incorporate local insurance agents into the distribution of NDFT policies for political
subdivisions for the 2020-2021 policy period. All political subdivisions will be asked to select the local agent of their
choice to handle their NDFT policy matters for the 2020-2021 coverage period. The NDIRF will open the local
agent selection process immediately and political subdivisions can designate the agent they wish to work with on
the 2020-2021 term. The more time the NDIRF and the agent have to work together on the political subdivision's
coverage prior to July 1, 2020, the smoother the transition will be. Please refer to the letter sent by the NDIRF to all
NDFT members that explained how to designate your agent of record. Please do not hesitate to contact the NDIRF
office with questions regarding this process.
3. Q: How do members submit coverage changes?
A: Continue to utilize the NDID website for all questionnaires and forms related to your NDFT coverage, including
the base policy forms, coverage applications, notices of loss, etc. Each form has been updated with the appropriate
NDIRF contact information. The website is located at www.nd.gov/ndins/state-fire-and-tornado-fund. A link to
the site is also located at www.ndirf.com.
4. Q: How do members submit loss notices?
A: Complete a Notice of Loss form located at www.nd.gov/ndins/state-fire-and-tornado-fund and email the
completed form to FireandTornadoFund@NDIRF.com.
With regard to claims or coverage questions, NDIRF staff is also available by phone at 800-421-1988 to assist in any
way we can.
The NDIRF staff looks forward to working with you to build on the past success of the NDFT and also look for ways to
enhance its products and service. If you have any questions or concerns regarding this transition, please contact NDIRF
Director of Member Services, Corey Olson, at corey.olson@ndirf.com or 701-751-9107.
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North Dakota Insurance Reserve Fund Board of Directors
Randy Bina, Bismarck
Blake Crosby, Bismarck
Ty DeWitz, Tappen
Darcie Huwe, Wahpeton
Burdell Johnson, Tuttle
Scott Ouradnik, Amidon
Chad Peterson, Fargo
Terry Traynor, Bismarck
Chris West, Grafton

NEW BOARD MEMBER
Chad Peterson, Commissioner for Cass County, was elected
to the NDIRF Board of Directors in May 2019.
Chad was born and
raised in Fargo, ND
and currently lives there
with his wife, Ashley,
and daughter, Mollie.
He holds a Bachelor of
Architecture degree from
North Dakota State
University.

Upcoming Events:

September 19-21, 2019
NDLC Annual Conference
Bismarck Event Center, Bismarck
September 26, 2019
NDIRF Board of Directors Meeting
NDIRF offices, Bismarck
October 6-8, 2019
NDACo Annual Conference
Bismarck Event Center, Bismarck
October 24-25, 2019
NDSBA Annual Convention
Ramkota Hotel, Bismarck

When asked to describe the relationship between the Counties and
NDIRF, Chad stated, “NDIRF works to control costs and ensure long
term stability for us (Counties).” His vision for the NDIRF while he is
on the board is to “continue the good work that has already been
done.”

